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WHETHER RETENTION OF PREFERENCE 
UNTIL JUDGMENT OF AVOIDANCE PRE- 
VENTS PROOF OF CLAIM AGAINST BANK- 
RUPT’S ESTATE. 


‘‘Can a creditor of a bankrupt, who has 
received a merely voidable preference, and 
who has in good faith retained such preference 
until deprived thereof by the judgment of a 
court upon a suit of the trustee, thereafter 
prove the debt so voidably preferred?’’ That 
was the question, the important question, 
which the United States Circuit Court of 
Appeals in a recent case certified to the 
United States Supreme Court for final de- 
termination. No more difficult or pro- 
voking question has demanded an answer 
from that august tribunal for many years 
and served to throw the court into the ut- 
most co.fusion. We say ‘‘utmost confu- 
sion,’’ not only because the courts were di- 
vided in their views by a vote of five to four 
but also because the dissenting members of 
the court, Harlan, Brewer, Brown and Day, 
are generally conceded to be the most able 
and accurate judges of that tribunal and are 
very seldom joined in a dissenting opinion. 

The recent case in which the very impor- 
tant question was attempted to be decided 
was entitled Keppel v. Tiffin Savings Bank, 
25 Sup. Ct. Rep. 444, where the majority of 
the court in an able opinion by Mr. Justice 
White held that a creditor of a bankrupt, who 
has in good faith received a preference voidable 
under the bankrupt act § 67e solely because 
given within four months prior to the filing of 
the petition in bankruptcy, and who has in 
good faith retained the preference until de- 
prived thereof by the judgment of a court in 
a suit by the trustee, still may prove the debt 
so voidably preferred, notwithstanding the 
provision of § 57g that ‘‘the claims of credi- 
tors who have received preferences shall not 
be allowed unless such creditors shall surren- 
der their preferences.”’ 

The question whether a compulsory relin- 
quishment of a preference deprives the person 
who contested the validity of-the preference 
of his right to prove his claim has been a 





frequent question before the lower federal 
courts. But the decisions of these courts 
have heen uniform in denying the right of a 
creditor to prove his claim, after the surrender 
of a preference by the compulsion of a decree 
or judgment. Re Greth, 112 Fed. Rep. 978; 
Re Keller, 109 Fed. Rep. 126; Re Owings, 
109 Fed. Rep. 624. 

In overturning the uniform line of decisions 
of the lower federal courts on this question and 
similar decisions of earlier federal tribunals 
in construing what have been deemed to have 
been analogous provisions of'the act of 1867, 
the majority court had a difficult task in set- 
ting up and maintaining its position. Mr. 
Justice White speaking for the majority of 
the court, first brushes aside all features of 
the case except one, 7. e., what is the meaning 
of the words of section 57g of the act of 1898 
where it says that preferred creditors shall 
not prove their claims unless they surrender 
their preferences. Mr. Justice White, as if 
to take the enemy by surprise, then launches 
into his main argument by which he calcu- 
lated to show conclusively that a man who 
was compelled to surrender a preference was 
in no worse position in regard to afterwards 
proving up his claim than the man who vol- 
untarily surrendered a _ preference. The 
learned judge said: 

‘*We think it clear that the funadamental 
purpose of the provision in question was to 
secure an equality of distribution of the assets 
of a bankrupt estate. This must be the case, 
since, if a creditor having a preference re- 
tained the preference, and at the same time 
proved his debt and participated in the distri- 
bution of the estate, an advantage would be se- 
cured not contemplated by the law. Equality 
of distribution being the purpose intended 
to be effected by the provision, to interpret it 
as forbidding a creditor from proving his 
claim after a surrender of his preference, be- 
cause such surrender was not voluntary, 
would frustrate the object of the provision, 
since it would give the bankrupt estate the 
benefit of the surrender or cancellation of the 
preference, and yet deprive the creditor of 
any right to participate, thus creating an 
inequality. But itis said, although this be 
true, as the statute is plain, its. terms cannot 
be disregarded by allowing that to be done 
which it expressly forbids. This rests upon 
the assumption that the word ‘surrender’ 
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necessarily implies only voluntary action, and 
hence excludes the right to prove where the 
surrender is the result of a recovery com- 
pelled by judgment or decree. The word 
‘surrender,’ however, does not exclude com- 
pelled action, but, to the contrary, generally 
implies such action. That this is the primary 
and commonly accepted meaning of the word 
is shown by the dictionaries. Thus, the 
Standard Dictionary defines its meaning as 
follows: ‘1. To yield possession of to 
another upon compulsion or demand, or under 
pressure of a superior force; give up, es- 
pecially to an enemy in warfare; as, to sur- 
render an army or a fort.’ And in Web- 
ster’s International Dictionary the word is 
primarily defined in the same way. The 
word, of course, also sometimes denotes vol- 
untary action. In the statute, however, it is 
unqualified, and generic, and hence embraces 
both meanings. The construction which would 
exclude the primary meaning so as to cause 
the word only to embrace voluntary action, 
would read into the statute a qualification, 
and this in order to cause the provision to be 
in vonflict with the purpose which it was in- 
tended to accomplish—equality among credit- 
ors. But the construction would do more. 
It would exclude the natural meaning of the 
word used in the statute, in order to create a 
penalty, although nowhere expressly or even 
by clear implication found in the statute. 
This would disregard the elementary rule that 
a penalty is not to be readily implied, and, on 
the contrary, that a person or corporation is 
not to be subjected to a penalty unless the 
words of the statute plainly impose it. Tif- 
fany v. National Bank, 18 Wall. 409, 410, 
21 L. Ed. 862, 863. If it had been con- 
templated that the word ‘surrender’ should 
entail upon every creditor the loss of power 
to prove his claims if he submitted his right 
to retain an asserted preference to the courts 
for decision, such purpose could have found 
ready expression by qualifying the word 
‘surrender’ so as to plainly convey such 
meaning. Indeed, the construction which 
would read in the qualification would not only 
create a penalty alone by judicial action, but 
would necessitate judicial legislation in order 
to define what character and degree of com- 
pulsion was essential to prevent the surrender 
in fact from being a surrender within the 
meaning of the section.’’ 





The trustee in bankruptcy, however, admit- 
ting defeat on a plain construction of the terms 
of the section, argued that, on equitable 
grounds, acreditor who only relinquished a pre- 
ference on compulsion should not be permitted 
to share in the estate which he has depleted 
by his obstinacy and resistance; but the court 
was not to be persuaded by this argument. 
The court said: ‘‘It is argued that courts 
of bankruptey are guided by equitable con- 
siderations, and should not permit a creditor 
who has retained a fraudulent preference 
until compelled by a court to surrender it, 
to prove his debt, and thus suffer no other 
loss than the casts of litigation. The fallacy 
lies in assuming that courts have power to 
inflict penalties, although the law has not 
imposed them. Moreover, if the statute be 
interpreted as it is insisted it should be, there 
would be no distinction between honest and 
fraudulent creditors, and therefore every 
creditor who in good faith had acquired an 
advantage which the law did not permit him 
to retain would be subjected to the forfeit- 
ure simply because he had presumed to sub- 
mit. his legal rights to a eourt for determin- 


‘ation. And*this accentuates the error in the 


construction, since the elementary principle 
is that courts are created to pass upon the 
rights of parties, and that it is the privilege 
of the citizen to submit his claims to the 
judicial tribunals—especially in the absence 
of malice and when acting with probable 
cause—without subjecting himself to penal- 
ties of an extraordinary character.’’ 

The dissenting ‘opinion in this case, which 
is also a very strong one, is written by Mr. 
Justice Day, whose whole argument may be 
summed up in the following quotation: ‘The 
bankrupt law contemplates that a secured 
creditor who holds a security voidable under 
the law, and which he should put into the 
common fund as a condition of the right to 
participate with other unsecured creditors in 
the division of the estate, must make his choice 
while he has yet something to give for the 
privilege of being taken from the class of those 
who have a security which may be taken from 
them, and placed in a class, always favored 
in the bankrupt law, who shall share in the 
equal distribution of the bankrupt’s estate, 
freed from fraudulent conveyances and void- 
able preferences. The complete answer to the 
argument that one who has received a prefer- 
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ence which he must give up before proof as a 
general creditor has the right to try out with 
the trustee the question of the validity of the 
preference, and then surrender, is that when 
the judgment of the law has taken the prefer- 
ence from him he has nothing left to surren- 


der, and if then so disposed the creditor can-* 


not surrender a thing which has been wrested 
from him by the strong hand of the law.”’ 





MU:ks OF IMPORTANT DECISIONS. 

THE HOvuSE OF LORDS ON THE SALE OF ICE 
CrEAM.—In the case of Rossi v. Edinburgh Cor- 
poration, the House of Lords, on an appeal from 
the Court of Session in Scotland, had to consider 
what conditions may reasonably be insertedin a 
license to sell ice cream. The Edinburgh Cor- 
poration Acts prohibit any person from keeping 
any house for the sale of ice cream, or from selling 
it, without a license from the magistrates, and 
further, prohibit any person licensed under the 
Act, from selling ice cream except during the 
hours between 8 a. m.and 11 p. m. on ‘“tany lawful 
day.’’ Both the law peers and the judges of the 
Court of Session were unable to imagine what 
was the occasion of this enactnent or what 
question of public order was connected with the 
sale of ice cream, but the law had, of course, to 
be enforced by the magistrates, and they offered 
the appellant a license containing. among others, 
the condition: 

‘The licensee shall not keep open said premises 
or sell or permit the sale of ice cream thereon be- 
fore 8 a.m. or after 1] p. m.”’ It was objected 
that this condition was invalid, as it went beyond 
the restriction in the statute and prohibited the 
sale of goods other than ice cream before or after 
the specified times. ‘The House of Lords, revers— 
ing the decision of the Court of Session, held that 
the condition was not sanctioned by the Legis- 
lature, inasmuch as it extended the statute to 
the probibition or restraint of trades which are 
not included in the statute. The Solicitor’s Law 
Journal, of Londonin commenting on this decision 
says: ‘‘No reference was made to the reasoning 
of the Scottish judges, who thought that the re- 
striction was intended to apply, not only to the 
trader, but to his premises, and that to permit the 
licensee to open his premises without restriction 
on the pretense that he was selling or offering 
for sale something else than ice cream, might go 
far to thwart the purposes of the statute. Their 
lordships were probably unwilling to enlarge a 
restriction on the sale of a commodity like that 
under discussion, but we can well imagine that a 
different rule of construction would be applied 
if a person licensed to sell intoxicating liquors 
during specified hours proposed to keep open his 
premises during the prohibited hours merely for 
the sale of sandwiches.” 





MINES AND MINING — REVOCATION OF RIGHT 
OF LICENSEE TO MINE MINERAL8S.—A very im- 
portant point of law is discussed in the recent 
case of Clark v. Wall (Mont.), 79 Pac. Rep. 1052, 
on the question as to what is a sufficient revoca- 
tion of a license to mine minerals on one’s land. 
It is a general practice in mining sections for the 
owners of abandoned mines or mining claims to 
give some person the right to go upon the claim 
and dig minerals, subject to revocation of the li- 
cense at pleasure. A person who thus goes on a 
claim and, by hard labor, manages to discover a 
rich vein of ore does not relish giving up the 
claim immediately upon the discovery. He gen- 
erally thinks he is entitled to some greater inter- 
est in the mine than a mere license revocable at 
pleasure. But the courts hold this to be a delu- 
sion. 

In the recent case just referred to the Supreme 
Court of Montana holds that a verbal agreement 
by which one is authorized to enter into a mining 
claim and extract ore therefrom during another’s 
will and pleasure, and with the understanding 
that the privilege should terminate whenever the 
latter might desire, created in the former merely 
a license revocable at the latter’s pleasure, and 
gave the former no interest or right in the realty, 
but merely a property in the ore which he actu- 
ally took from the mine. The court further held 
that where such a license as the above, to extract 
ores from a mining claim, was revoked, and the 
licensees, who were insolvent and unable to re- 
spond in damages. nevertheless refused to surren- 
der possession of the claim, and continued and 
threatened to continue the mining of the ore, 
thereby destroying the substance of the licensor’s 
estate in the claim, the latter was entitled to an 
injunction restraining the further continuance by 
the licensees of their wrongful acts. 

An instructive case on this subject is that of 
Wheeler v. West, 71 Cal. 126, 11 Pac. Rep. 871, 
which was an ‘‘action to perpetually enjoin de- 
fendants from extracting and removing gold from 
the mining claim of plaintiffs,’ and the court 
said: ‘* The verbal contract of February !4, 1883, 
as found by the court and jury, under which de- 
fendants were to enter and work a certain portion 
of the mine if they saw fit. and to exercise their 
own discretion whether they worked it or not, 
did not create the relation of landlord and tenant 
between them and the plaintiffs. The contract 
gave to them no greater right and had no more 
force in law than a verbal contract for the sale of 
the land would have possessed. Their right under 
such a contract was not in and to the realty, but 
to the gold, as personulty, when it should be sev- 
ered from the land. Had it been in writing, it 
would have given to defendants merely an incor- 
poreal hereditament, and, being verbal, it oper- 
ated as a lieense to them to dig and mine for 
gold within the specified limits, which license 
protected them from a charge of trespass while in 
force, but was liable to revocation at the will of 
the licensors. There is a broad distinction be- 





384 CENTRAL LAW JOURNAL. 





No. 20 








tween a lease of a mine, under which the lessee 
enters into possession and takes an estate in the 
property, and a license to work the same mine. 
In the latter case the licensee has no permanent 
interest, property or estate in the land itself, but 
only in the proceeds, and in such proceeds not as 
realty, but as personal property; and his posses- 
sion, like that of an individual under a contract 
with the owner of land to eut timber or harvest a 
crop of potatoes thereon for a share of the pro- 
ceeds, is the possession of the owner. Riddle v. 
Brown, 20 Ala. 412, 56 Am. Dee. 202; Funk yv. 
Haldeman, 53 Pa. 229; Gillett v. Treganza, 6 Wis. 
343; Grubb v. Bayard, 2 Wall. Jr. 81, Fed. Cas. 
No. 5,849; Caldwell v. Fulton, 31 Pa. 483, 72 Am. 
Dec. 760; Doe v. Wood, 2 Barn. & Ald. 724; Pot- 
ter v. Mercer, 53 Cal. 667. The agreement was 
revocable at the will of the plaintiffs, and having 
been by them revoked before suit was brought, 
plaintiffs were entitled to a recovery.”’ 

See, also, Williams v. Morrison, 32 Fed. Rep. 
177; Lindley on Mines (2nd Ed.), § 860. 





THE DIFFERENCE BETWEEN AN AC- 
TION FOR A RESCISSION AND ONE 
UPON A RESCISSION. 


The general rules on the subject of this ar- 
ticle may be stated as follows: 

There are two methods of rescinding a con- 
tract: One, by the act of the parties, which 
leaves one, who may deem himself injured, 
the right to proceed upon the theory that 
he should be placed in statu quo by a legal 
proceeding. In such a case he proceeds as 
upon a rescission. The other is a proceed- 
ing for a rescission, and is an action in 
equity. In the legal action, if the party 
who proceeds upon the theory that the acts 
of the other are such as to give him the right 
to rescind has had any advantage from the 
other party, he must restore or tender a res- 
toration of the consideration before he may 
have his action. In equity, he may tender a 
restoration by an offer to allow the considera- 
tion to be accounted for in the decree, and is 
not bound to restore or tender a restoration 
before bringing his action. The acts which 
will justify a rescission must be such as to 
affect the whole consideration or such as 
evince an intention not to be further bound 
by the contract; such as would amount toa 
rescission, had one party power to re- 
scind. One party cannot, by himself, rescind ; 
but, if his acts amount to a rescission had 
he power to rescind, the other party may ac- 
cept such acts as a complete rescission, and 





he may have any remedy which a party may 
pursue where there has been a total fail- 
ure. If one party pleads in bar a release 
to an action for a tort, the other may con- 
vert the action into an equitable one, under 
the code practice, by his reply, and ask for 


-its rescission, and if be has had anything 


as consideration for the release, he may offer 
in his replication to restore, in case he does 
not show himself entitled to keep what he has 
received ; and every question of law or fact 
will be settled in the one action. In equity, 
one statement is sufficient where the cause of 
action arises out of the same subject matter, 
although double relief may be required and 
granted. 

We will begin the consideration of the 
above by referring to the case of Lincoln 
Trust Company v. Nathan.! The case arose 
on the breach of one of the covenants ina 
lease. The lessee agreed to pay $600 a month 
rent during the continuance of the term of 
the lease, which was one year, and it was 
agreed that if the building was either par- 
tially or wholly destroyed by fire, the lessor 
should repair or rebuild a similar building 
within a reasonable time, and have it 
ready for occupancy as soon as_ possible 
after the destruction; and the lessee agreed 
that, in consideration of the erection of such 
new building and its delivery for occupancy 
to him for the unexpired term of the lease, he 
would pay rent for the period of the erection 
of the new building, or, in case of only partial 
destruction, he would pay the rent during the 
time of the repairing of the demised premises. 
The premises were destroyed by fire. The 
lessees paid the rent for two months. At 
the end of four months the premises had 
not been rebuilt. The plaintiffs brought suit 
for the two months’ unpaid rent. The de- 
fendants filed an answer and cross-bill, setting 
up terms of lease, and then alleged that they 
paid to the plaintiffs the rent for the months 
of February and March, 1900, that for March 
being paid in consideration that the plaintiffs 
would erect a new building as soon as possi- 
ble, and then concluded with a prayer for 
judgment of $1,120, being the $600 rent for 
February, less the rent for the first four days. 
The reply was a general denial. The plaint- 
iffs demanded ajury, which the court denied, 
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the plaintiffs having excepted. The plaintiffs 
appealed. The plaintiffs maintained that the 
case was an action at law for two months’ 
rent. That the equitable defenses in the an- 
swer could not convert the case into one in 
equity. That the court should first hear the 
equitable defenses, then proceed with the case 
at law. The court held that the cross-bill 
converted the action into an equitable one, 
asking affirmative relief, the granting of which 
cut out the foundations upon which the plaint- 
iffs’ right to recover depended, thereby de- 
stroying plaintiffs’ case. The plaintiffs’ sec- 
ond contention was that the fire did not ter- 
minate the lease or relieve the defendants of 
the obligation to pay rent; that the cove- 
nants of defendants to pay rent and the cov- 
enants of the plaintiffs to rebuild as speedily 
as possible are independent covenants, and in 
a suit to recover rent the defendants cannot 
be heard to defend upon the ground that the 
plaintiffs have violated their covenant to re- 
build, nor can any damage the defendants 
have suffered in consequence of a failure to 
rebuild be set off against the rent; but, if 
the defendants have violated their covenant 


-to rebuild, the defendants’ damages are meas- 


urable and can be recovered in a direct action 
at law therefor, and a court of equity never 
lends its aid to enforce a forfeiture. 

Here is a case where a court of equity, in 
the same proceeding, rescinded a contract and 
then restored to the defendant the money 
which had been paid on the faith of the con- 
tract. 

The court held that the covenant to pay 
rent depended upon the rebuilding of the 
premises promptly, which had been destroyed 
by fire. The failure to rebuild promptly 
went to the whole consideration and was such 
a breach as to give the right to the defendants 
to have a court of equity rescind the contract. 
The contract having been wiped out because 
of the failure ofthe plaintiffs to rebuild im- 
mediately ,the money paid for the two months’ 
rent, belonged to the defendant, because 
there was no consideration to support a 
right in the plaintiffs to retain it. There was 
no contract in existence after the court had 
cut it in two or rescinded it. In order to avoid 
a multiplicity of suits, a court of equity, having 
taken jurisdiction to rescind the contract re- 
tained it, to do complete justice. It was 
therefore proper for the court to put the de- 





fendant in statu quo by rendering a decree 
for the repayment of the money upon a con- 
tract which had failed. 

The failure, in this vase, torebuild in four 
months, amounted to a rescission of the con- 
tract, if the plaintiffs could by themselves 
rescind, but rescission is the act of both par- 
ties and the rescission was not complete till the 
court rescinded it. This was peculiarly an 
action cognizable in equity, because the foun- 
dation of it was a proceeding for the rescis- 
sion of a contract. 

The cases where contracts have been re- 
scinded for fraud are legion. The idea has 
grown up and has generally prevailed that, a 
court of equity would not lend its aid to re- 
scind a contract, unless there was an element 
of fraudin it. That there was a remedy at 
law for a breach of contract either upon the 
stipulations in the contract i.self, or a party 
could rescind by returning the consider- 
tion and suing upon a quantum meruit or 
valebant. This idea has no doubt arisen 
through the fact that the exact lines where 
the right to rescind ought to be drawn, have 
only recently been fully established in 
this country and England. It is now fully es- 
tablished that, the right to rescind a contract 
may only arise when the acts and conduct 
of oue of the parties evinces an intention not 
to be further bound by the contract. In 
other words it may only arise when the acts 
of one of the parties amount to a total failure,? 
whether or not the contract has been totally 
abandoned is a question of fact. 

The above being true the distinction be- 
tween actions for fraud, as ground for equit- 
able jurisdiction, and those cases where there 
has been a total failure of consideration of an 
essential element in a contract, is completely 
wiped out, because fraud, entering into the 
stipulations or performance of a contract, 
amounts toa total failure. Therefore, if there 
is some reason why a party finds it more con- 
venient to go into a court of equity, to have 
a contract rescinded, he may do so, even 
though he may have a full and complete rem- 
edy at law. 

The very ground stated by Judge Marshall 
in Lincoln Trust Co. v. Nathan, was that, ‘‘a 
court of equity will declare a rescission of a 


2Lake Shore & Mich. So. Ry. Co. v. Richards, 30 
L. R. A. 33, and notes wherein the cases are fully 
gathered. 
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contract for a violation of the covenants 
therein contained, because it would be against 
conscience to permit one party to a contract 
to violate the contract on his part and still 
hold the other to a compliance with it.’’* He 
might have put it in this way: By there- 
fusal on the part of the plaintiffs, to be bound 
by an essential stipulation in the contract 
(which the court below found to be a fact), 
the defendant was justified in regarding the 
contract as wholly abandoned by the plaintiffs, 
therefore had a right to proceed in equity, as 
for a rescission. Having taken jurisdiction 
for this purpose, which was a strictly equi- 
table proceeding, and the foundation of the 
action, the court properly retained jurisdic- 
tion to determine every other question, of 
either law or fact, which might arise out of 
the transaction; it was, therefore, unneces- 
sary to call a jury. This was the effect of 
Judge Marshall’s opinion, which is a well 
considered one, as well as scientifically cor- 
rect in every particular, and must be taken 
to settle the law in Missouri, to the effect 
that, ina proper case, acourt of equity will 
rescind a contract for a breach, which evinces 
an intention to wholly abandon it. It must 
not be supposed, however, that every breach 
of a contract may give rise to this kind of 
proceeding but only such as go to the whole 
consideration. It is true that the Nathans 
might have had an action at law for the dam- 
ages sustained because of the breach of the 
covenant to rebuild immediately, but they 
would themselves have been held to perform- 
ance of the stipulations on their part ; but since 
the breach went to the whole consideration, it 
amounted toa rescission of the contract, if 
the Trust Company had power on its part 
to rescind, but one party can not by himself 
rescind ; rescission is the act of both parties, 
so, although the failure of the Trust Company 
to rebuild promptly was a rescission of the 
contract, at any time the Nathans were of a 
mind to accept it as such, the rescission did 
not occur till they did decide to so accept it. 
Having done so, their proceeding in equity 
for a rescission was essentially proper. And 
the court having found that the failure on the 
part of the Trust Company was a total one, the 
court proceeded upon the theory that the 
breach amounted to a rescission of the con- 
tract on the part of the Trust Company. That 
being so, as it was the duty of the court to 





complete the rescission, it was also its 
duty to restore the statu quo. This it did 
by decreeing a restoration of the rent to the 
Nathans, which had been paid on faith of the 
contract. 

As was said by Lord Selbourne, in the case 
of Mersey Steel & Iron Co. v. Naylor: ® 
‘*You must look at the actual circumstances 
of the case, in order to see whether one party 
to the contract is relieved from its future per- 
formance by the conduct of the other. You 
must examine what that conduct is, so as to 
see whether it amounts to a renunciation, to 
an absolute refusal to perform the contract, 
such as would amount to a rescission, if he had 
power to rescind, and whether the other party 
may accept it as a reason for not performing 
his part.’’- It must be borne in mind that the 
proceeding in equity is for a rescission. At 
common law no action may be taken till there 
has been a rescission. The rescission must 
be complete and the common law action pro- 
ceeds upon the theory that the con:ract is 
rescinded. This distinction is in no case 
which we have found so clearly made as in 
that of Gould v. Cayuga County National 
Bank.‘ Atthe bottom of the page Judge 
Earle says: ‘*The distinction between legal 
and equitable actions isias fundamental as that 
between actions ex contractu and ex delicto, 
and no legislative fiat can wipe it out. At 
any rate the difference between an action to 
rescind a contract and one brought not to 
rescind it, but based upon the theory that it 
is already rescinded, is as broad as a gulf. 
They depend upon different principles and 
require a different judgment.’’ This is an 
exceptionally well considered and instructive 
case and is quoted copiously by Judge 
Burgess in a separate dissenting opinion, con- 
curred in by Judges Sherwood and Gantt, in 
the case of Girard v. St. Louis Car Wheel 
Co.> It was held by the dissenting opinion 
that in an action at law there must be either 
a restoration of the consideration or an offer 
to restore before a contract could be sued 
upon as rescinded. The petition stated a 
cause of action for damages on account of 
personal injuries suffered by plaintiff while 
in the employ of defendant company. The 


3L. R.9 Q. B. Div. 
486 N. Y. 83. 
5 123 Mo. 384. 
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answer denies the charge of negligence and sets 
up as bar to plaintiff’s action, a written in- 
strument, signed by plaintiff and one of the 
defendant’s officers, which, after reciting 
the facts of plaintiff’s injury, shows certain 
stipulations to furnish medical attendance, 
keep plaintiff on pay roll for time he could 


not work, and when well, to be allowed to :; 


resume work, etc. Plaintiff replied by setting 
up fraud; thathe was unable at time of mak- 
ing contract to comprehend its contents, ete. 
Held that the reply to the plea of release was 
sufficient in an action at law, without resort- 
ing to a court of equity to cancel that agree- 
ment. The judgment in this case took into 
consideration the sum paid on the contract 
deduc'ing it from the amount allowed for the 
injury. 

It is hard to reconcile the opinion of the 


ion is not stated in the syllabus. The evi- 
dence tended to show that it would have been 
useless to have tendered back the money had 
on the contract. 
ously relied upon and asserted the validity of 
the contract. Judge Barclay on p. 3871, 


be insisted upon, as a bar to a legal action 
where the facts show that the tender would 
have been rejected. This consideration en- 
tered into the web and woof of the opixion, 


therefore, inasmuch as the judgment con- 


sidered the amount paid by the defendant to |; because of the damage suffered on account 
« , « «< S « 


the plaintiff, it could not be said that the 
defendant was injured by a failure to offer 
directly to return the money so paid. 
Whatever may be said of this opinion, it is 
undoubtedly the better practice in such cases 


received. These actions are all funda-- 
mentally different. If the party is not willing 
or able to restore he is confined to one of the 
last two remedies.”’ 

In an action at law, the rescission is made 
by the injured party restoring the consider- 
ation himself. Then he proceeds by an action st 
law to recover whatever he may be entitled to. 
If it be the eompromise of a tort, such as 
was the Girard case,’ he must restore or of- 
fer to restore the consideration, or.so much as 


/ was paid him by virtue of | he compromise agree- 
; ment, before he may be allowed to proceed 


' at law. 


This was the conclusion in the Gould 
case,® and is the law nearly everywhere.?® 

If he proceeds in equity asking the court to do 
the rescinding, he may do so, offering to re- 
store in the petition so much as he may have, 


' received on the contract. The court of equity 
majority of the court, with true principles, | 


but the real ground forsupporting this opin- . 


may take from the decree, which it may see 
fit to enter, the amount so paid. In the 
Girard case had the plaintiff pursued the 
course prescribed by Judges Burgess, Sher- 


| wood and Gantt, a court of equity would have 


That the defendant continu- | 


done the rescinding. The rescission of the 
contract would have left the parties in the 


; same situation they were in before the con- 
states that ‘tit has been decisively held in | 


other cases that, no preliminary tender can ' 


tract was made, except that the plaintiff had 
been paid $62. Had the plaintiff failed to 
show a right to recover fo the personal in- 
jury, equity would have required the entry of 
a decree of $62 and costs against the plaint- 
iff. On the other hand the plaintiff being 


. entitled to recover much more than said $62, 


| of the decree to be entered. 


to proceed in equity for a rescission of the , 


agreement, if the plaintiff does not wish to 
return the consideration. As was said on p. 
84, Gould v. Cayuga County Nat. Bank :§ 
‘One situated like the plaintiff can rescind 
by tendering or restoring wht he has re- 
ceived and then commence his action at law. 


of the personal injury, equity would require 
the deduction of said $62, from the amount 
This a court. of 
equity would do without the intervention of 
a jury. The foundation of the suit was the 
rescission of the contract ; having taken juris- 
diction te do that which only could be’ done 


| by a court of equity (for a court of law gen- 


| erally 


: therefore, in 


He may keep what he has and sue for dam- | 


ages for the fraud; or he may commence an 
action in equity to rescind and for equitable 
relief, offering in his complaint to restore, in 
case he is not entitled to retain what he has 


6 Supra. 


cannot rescind a contract) it re- 
tains jurisdiction to do complete justice, 
the same action tries the 
queestion of the damage, on account 
of the personal injury. This was done in 


7 Supra. 

8 Supra. 

®Verdin v. City of St. Louis, 131 Mo. 26; Benton 
County v. Morgan, 163 Mo. 661; Bank v. Packing Co., 
136 Mo. 59, and numerous other cases. 
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Lincoln Trust Co. v. Nathan,'® with only 
this distinction, after rescinding the contract 
in that case, there was left the money which 
the Nathans’ had paid on the faith of the con- 
tract; the contract being first wiped out of 
existence by the decree of rescission, the 
court proceeded to enter a decree in favor of 
the Nathans for the money so paid. In the 
Girard Case the sum of $62 was deducted 
from a judgment atlaw ina personal injury 
suit, thus recognizing the right to set off 
an unliquidated claim against one that was 
certain. But this could only be done on the 
theory that the plaintiff had a right to regard 
the contract as rescinded, because of the at- 
titude of the plaintiffs, that there was evi- 
dence that a tender would be useless, must 
have been the real basis of Judge Barclay’s 
opinion. In equity there is no doubt of the 
right to set off unliquidated damages on one 
side, against liquidated on the other, or even 
to go so far as to set off a tort against a tort.!! 
The result of tendering the $62, in the Girard 
case, was to leave the plaintiff with the right 
to proceed with his action for damages for the 
personal injury. The tender was taken as 
wiping out the contract which stood in the 
way of arecovery. A court of equity pro- 
ceeds not only to place the parties in statu 
quo by wiping out the contract which may be 
in the way of recovery, but if further action 
is necessary it proceeds with it. 

Had a court of equity done the rescinding 
of the contract in the Girard case, the result 
would have been to give the defendant 
the right to the $62 and the plaintiff the right 
of action for damages for the personal injury. 
It goes further than merely rescinding the 
contract; in the same action it tries the ques- 
tion of damages for the personal injury. It 
would have settled all the rights of both 
parties in the Girard case as follows: by re- 
scinding, it would find the defendant entitled 





in the Girard case by Judge Burgess ably sets 
forth the proper procedure in a case of that 
kind, in a minor matter, he is not in accord 
with Judge Bliss, when he says ‘‘the petition 
should have embraced two counts.’’ We 
think Judge Bliss states the proper practice in 
equity when he says that in such a case there 
is but one cause of action, there can be no 
separate statement, but double relief may be 
asked and-granted.’? The fact that two 
counts were set up would not change the 
nature of the preceeding. It is one cause of 
action just the same. It is just as logical to 
grant the relief the facts warranted, from one 
separate statement, as to set them up in two 
counts.” 

The idea of having more than one statement 
in a bill in equity grows out of the Missouri 
statutory provision allowing several causes of 
action to be embodied in one petition in equity 
in separate counts, or the idea which prevailed 
at one time that one element of the action 
was for a court of equity and another for a 
jury, that both questions were not triable by 
the court!* but it is now certainly well settled 
by the opinion in Lincoln Trust Co. v. Nathan, 
that, when there is a question peculiarly cog- 
nizable in equity, it retains jurisdiction to do 
complete justice and settles legal as well as 
equitable questions in one action on one state- 
ment. There is no question but that fraud 
is equally cognizable in law and in equity and 
‘‘may be pleaded by way of answer to the 
cause of action stated in the petition.’’ It is 
arrant heresy however, when a contract of 
compromise has been entered into and money 
paid, to say that in a common law action, like 
that in the Girard case, it is sufficient if 
the judgment is recouped to the extent of 
the amount so paid. In such a case however 


| the plaintiff proceeds upon the theory that 


to $62; it would then dednet that from the | 


damages it would give for the personal injury. 
This is but one cause of action and requires 
but one statement. In such a case there is 
no necessity of separate counts; the action 
grows out of the same su bject matter; the 
prayer is for double relief which a court of 


equity maygrant. While ve think the opinion 


10 Supra. 
uV>i. 1, 3d Ed., Sutherland on Damages, p. 468, 
sec. 185. 


the contract is not in existence, by reason of 


| the fraud, but is yet nevertheless allowed to 


hold on to the money had on the faith of the 
contract, and if he succeeds it may be taken 
out of the judgment, if not, still, he has had 
the chance to speculate on the whims ofa 
jury and has the money still in hand. This 


does not do justice. In a court of equity 


‘the first thing considered is whether there is 


ground for the rescission and the burden of 


12 Bliss on Code Pleading, p. 2838, sees. 170, 171. 
, 18 Peyton v. Rose, 41 Mo. 257. 
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proof rests upon the plaintiff. In an action 
at law, the jury is only governed by. what it 
considers the weight of the evidence. The 
finding of the jury, as to facts, is not in gene- 
ral reviewable in a higher court. On the 
other hand in an equity proceeding, the evi- 
dence may be carefully considered by the 


courts, to which the appeal is taken and they- 


are not shackled by the verdict of a jury. 
There is no doubt but by the decided weight 
of authority, that the offer to return whatever 
of value has been received, as a consideration 
for the settlement or release, must be made 
before or at the time the suit is brought, in a 
common law proceeding: 

A court of equity has avery much wider 
range of vision than that of a jury, in its very 
nature. Written instruments ought to be given 
the right to have the best vision. This is par- 
ticularly true when money has been paid on 
the faith of a written agreement ; so that when 
a party sets up the right, in his answer, to have 
a written instrument considered by a court of 
equity, when there has been no tender of the 
money paid on the faith of the contract, he 
ought to be given the chance. Under the broad 
powers of equity, every question growing out 
of the transaction may be carefully considered 
and determined. When Judge Macfarlane 
says, p. 371, Girard case, supra: ‘‘It would, 
seem wholly unnecessary and oppressive to 
drive a plaintiff to another jurisdiction for 
relief against a defense of which he had no 
information until the answer was made, when 
the forum, having all the parties before it, has 
concurrent jurisdiction of the same subject 
matter; and this is particularly true in juris- 
dictions wherein legal and equitable rights are 
administered by one court in one proceeding, 
as in this state—when such a statement is 
made, while it is true that both legal and equita- 
ble aciions are triable in the same court in one 
proceeding in this state, yet, we say, the dis- 
tinction between legal and equitable actions 
is as fundamental as actions ex contractu and 
ex delicto and no legislative fiat can wipe it 
out.’’ All the plaintiff, in the Girard case 
needed to have done was, to have ecnverted 





the action into an equitable one for a rescis- } 


sion by his reply, ‘‘offering therein to restore 
in ease he was not entitled to retain what he 
had received.’’!4 There is no change of form 


14 Gould v. Bank, supra 








by such proceeding. As was said by Judge 
Gantt in Paquin v. Milliken,!® ‘‘no more lucid 
exposition of the rule in equity has come un- 


‘dér our observation than is found in the opin- 


ion of Chief Justice Cooper in Brown vy. 
Norman, 65 Miss. 367. Referring to the dis- 
tinction between a rescission by a party by 
himself as a basis of an action at law, he says: 
‘since the law permits him to reacquire this leg- 
al right, by his own act, it puts upon him the 
necessity of restitution of the thing received 
by him as a condition of the exercise of the 
right to avoid the contract. From necessity 
the law knows nothing of compensation but 
requires restoration of the thing received, for 
to permit the plaintiff to determine what 
would be just compensation would be 
to make him judge of his own cause; but in 
equity the plaintiff does not necessarily re- 
scind the contract and sue; he may sue fur a 
rescission. He is required to restore the con- 
sideration, not as a condition of the right to 
sue, but because of the equitable maxim that 
he who seeks equity must do equity.’’’ And 
as was tersely said by Judge Sherwood, in 
Whelan v. Reily:'® ‘‘The true meaning of 
the rule that he wh seeks equity must do 
equity, is simply this: That when a com- 
plainant comes before a court of conscience 
invoking its aid, such aid will not be granted 
except upon equitable terms. These terms 
will be granted as the price of the decree it 
gives him.*’ In this same case Judge Gantt 
quotes from Baker v. Walter,!7 and Jervis v. 
Berridge,'® ‘‘demurrers had been interposed 
to bills seeking rescission on the ground that 
no offer was made to restore the status quo. 
It was held it was unnecessary to do so, since 
the court, on final hearing, would require the 
complainant to do equity.’’ So there is no 
reason why an action at law could not be con- 
verted into one in equity, by asking for equi- 
table relief in the reply, if there be ground for 
regarding an agreement of compromise as re- 
scinded, which has been set up in the answer 
as a bar to the action. The decision in the 
ease of Lincoln Trust Co. v. Nathan, supra, 
is of great importance and it is noteworthy 


16 163 Mo. 105. 
1661 Mo 569, 
178 Beav. 92. 


18 L.. R.8 Ch. App. cases. 
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that every point made by Judge Rombauer in 
his brief for defendants was sustained. 
W. A. GARDNER. 
Springfield, Mo. : 


[This question is of great importance to every 
lawyer, because it so materially affects the 
remedy, and has not, for the reasons above 
stated, got into common use. 

The question of changing an action at law 
in'o one in equity, in the plea or replication, 
is one which grows out of the code practice. 
In Lllinois, where the common law practice is 
established, this could not be done. It might, 
however, by proper statutory enactments, be 
made a part of the Lllinois practice, a question 
which is submitted for the consideration of 
our Illinois subscribers.—Ed. ] 














HIGHWAYS—KNOWLEDGE OF DEFECTS. 
CO. v. 





MISSOURT & K. TELEPHONE 
VANDERVORT. 





Supreme Court of Kansas, March 11, 1906. 

One who knowing of a defect in astreet or highway 
is injured in its use is not necessarily guilty of con- 
tributory negligence precluding recovery. He may 
use such street or highway, if in its use that degree of 
care and caution be exercised which an ordinarily 
prudent person would use in view of its defective 
condition. 

One knowing of a defect in a street or highway over 
and along which he may most conveniently reach a 
desired destination is not required to take another 
and less convenient route, at the risk of being charge 
able with contributory negligenceif injured in the 
careful use of the defective one. 

CUNNINGHAM, J.: ‘This is the second time that 
this proceeding has been under consideration in 
this court. Missouri & Kansas Telephone Com- 
pany v. Vandevert, 67 Kan. 269, 72 Pac. Rep.771. 

The telephone company had thrown two poles 
on the south side of a road one mile west of Ox- 
ford, in Sumner county. These poles were lying 
east and west, with the butt of one thrown upon 
the other—their west end close to the east line of 
anorth and south road. A thick hedge fence 
was upon the south side of the east and west road, 
and on the east side of the north and south road. 
The poles were cloge to the east and west hedge, 
with their ends within three or four feet of the 
north and south hedge, and not observable by one 
coming from the south until right to them. 
The track taken by travelin turning from the north 
and south road to the east and west, going east, 
passed close in to the corner of the hedge. 'The 
defendant in error lived a short distance south of 
the corner. From this place, by way of the east 
and west road mentioned, it was but little over one 
mile to the town of Oxford. He might, by going 
something more than double the distance, reach 
Oxford by going south and then east from this 
place. These poles had been lying at the place 


designated above for several days. They were 











first seen by the defendant in error a day ortwo 
before the injury of which he complains in this 
action. He was then driving from the east, and 
in so doing, the poles were noticeable for quite a 
long dist nce before they were reached. He did 
then notice them, and thought that their position 
was such as might frighten a roadworthy team. 
On tine morning of the injury complained of, he, 
with his wife, riding in a covered buggy and 
driving a roadworthy team, started for the town 
of Oxford, going north upon the north and south 
road. In turning the corner where the poles were 
placed, his team comming suddenly upon them, 
was frightened, jumped to one ride, gave a lunge 
forward, broke one of the neckyoke straps, and 
ran away, inflicting the injuries complained of. 
The defendant in error had judgme: tin the court 
below, which judgment it issought here to reverse. 

No suggestion is made that the plaintiffin error 
was not negligent in placing the poles in the 
manner and place it did. Itisstrenuously urged, 
however, that the plaintiff below was guilty of 
contributory negligence, so asto defeatany re- 
covery; that this negligence was ‘*not so much in 
the manner of his driving. but in attempting to 
drive in the face of a well-known danger at all.” 
So that we are substantially asked to decide, as 
a matter of law, that because plaintiff knew of the 
situation of the poles in the highway before he 
started‘from his home to go to Oxford, ‘and be- 
cause he might have reached Oxford by driving 
the longer way. he was guilty of contributory 
negligence precluding rec: very. In defense of 
this position, the frequent rulings of this and 
many other courts relative to the duty of a traveler 


| approaching a railroad crossing to look and /isten 


for possible danger, and ascribing to him contri- 
butory negligence in case he fails to do so, are 
invoked. We do not think this rule applicable to 
the facts of this case, but that, rather, it must be 
governed by the rules applicable to defects in 
streets and highways. It is well settled by the 
decisions of this court—such being the rule 
adopted very generally—that one knowing of a 
defect ina street or highway is not precluded from 
the use of such street or highway, or chargeable 
with contributory negligence, simply 
with that knowledge he uses such street or high- 
way. The existence and knowledge of the de- 
fect puts the user upon a greater degree of care 
in his use of the street, but, unless the defect is 
obviously of such a character as that no person 
in the exercise of ordinary prudence weuld 
attempt to pass along the street or highway at 
the place where the defect exists, he is not 
chargeable with negligence in sodoing. Neither 
is the situation changed because another, less con- 
venient, though safer, way might have been taken. 
In Falls Township v. Stewart, 3 Kan. App. 403, 42 
Pac. Rep. 926, is found a very full and careful 
discussion of the principles here involved; the 
conclusion there arrived at being put in the fol- 
lowing language: ‘A person who has notice of 
a defective, unsafe, or dangerous condition of a 


because 
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_ bridge, culvert, or public highway is not neces- 


sarily negligent in using the sme, if he does so 
in a careful, prudent manner. Where a traveler 
overa bridge, culvert, or public highway has 
knowledge that the same is defective, dangerous, 
or unsafe, he is rot bound to seek some other 
route of travel, where his business necessicirs re- 
quire of him the use of such bridge, culvert, or 
highway, but such knowledge will . require 
of him the exercise of that degree of care 
and caution while using the same that an ordinary 
prudent, careful person would exercise under 
like circumstances; andif he is injured while 
using the same on account of the defective con- 
dition of such bridge, culvert, or highway, while 
he isin the exercise of care and caution on his 
partcommensurate with the defective or dan- 
gerous condition of the bridge. culvert, or high- 
way, and without contributory negligence on bis 
parr, he may recover damages from the county 
or township wherein such defective bridge, cul- 
vert, or highway is located.’’ The same doctrine 
is announced in 15 4m. & Eng. Enc. of Law (2nd 
Ed.) 468, as follows: ‘It is generally agreed 
thata traveler’s previous knowledge of the de- 
fect in the highway whereby he is injured is not 
of itself sufficient, as a matter of law. to prevent 
his recovery on the ground of contributory negli- 
gence. Knowledge of the cefect imposes upon 
one the obligation of taking rea-onable care to 
avoid any injuries from it, and is to be considered, 
with the other circumstances in the case, in deter- 
mining whether the plaintiff has been guilty of 
negligence preventing his recovery of damages.” 
Osage City v. Brown, 27 Kan. 74; Mault»y v. 
Leavenworth, 28 Kan. 745; City of Osborne v. 
Hamilton, 29 Kan. 1; City of Emporia v. Schmid- 
ling, 33 Kan. 485, 6 Pace. Rep. 893; Langan vy. City 
of Atchison, 35 Kan, 318, 11 Pace. Rep. 88,57 Am. 
Rep. 165; Citv of Horton v. Trompeter, 53 Kan. 
150, 35 Pac. Rep. 1106; Wiens v. Ebel (Kan.), 77 
Pac. Rep. 553. [t is true that, in a small number 
of cases, expressions have been used which might 
question the correctness of this rule, but its fre- 
quent announcement by this court has put it be- 
yond the pale of discussion in this jurisdiction. 
No complaintis m de that the added degree of 
diligence required of the plaintiff by reason of 
his knowledge of the obstruction was not fairly 
explained to the jury. 

Complaint is made that the court refused to 
give the following instruction: ‘Ifyou find from 
the evidence that some portion of the harness 
upon one or both of the horses which the plaint- 
iff was driving at the time of the accident, or 
any portion of his buggy, was defective, and that 
by reason of such defect broke, and that all of the 
injuries complain d of by the plaintiff oecurred 
after the breaki»g of the harness, and you believe 
from the evidence the same would have occurred, 
had the harness no been so defective. then your 
verdict should be for the defendant.’’ There 
were two sufficient answers to this complaint: 
Firs!. ‘There is no allegation in the answer war- 





ranting it; no charge therein that plaintiff’s in- 
juries were occasioned by any defect in his har- 
ness. Second. There is no evidence from which 
the jury might have found that the harness was 
defective; the only evidence being that of the 
plaintiff himself where he said, ‘‘My harness had 
been used about five months, or scarcely that.’’ 

One other claim of error demands our attention. 
In directing the jury as to the measure of dam- 
ages to be awarded, the court said the plaintiff 
was entitled to recover his reasonable actual dam- 
ages, ‘‘with interest at six per cent. per annum 
from April 7, 1901;"° that being the date of the 
commencement of the action. The jury, in its 
verdict, fixed the amount of plaintiff's recovery 
at $750, ‘“‘with interest from date of tiling the 
petition at six per cent. per anum,”’ avd judg- 
ment wis entered for $859. 75; the difference be- 
tween that amount and $780 being for interest. 
In this the court erred, asinterest is not recover- 
able upon damages allowed for simple negligence 
ofa defendant until after judgment. A.. T. & 
S. F. R. Co. v. Ayers, 56 Kan. 176, 42 Pac. Rep. 
722; U.-P. R. Co. v. Holmes (Kan.),74 Pac. Rep. 
607. Asthe amount in which the judgment is 
erroneous is easily ascertained, it will not be 
necessary to reverse the judgment because of the 
error in its allowance. 

The judgment of the district court will be modi- 
fied by directing the deduction of $109.75 as of 
the date of the rendition of the judgment, and, 
being thus modified, the judgment will be affir- 
med. The costs of the proceedings in this court 
will be divided. All the Justices concurring. 


Note.—Knowledge of Defects or Obstructions on 
the Highways as Affecting the Right to Recover for 
Injury Caused Thereby.—It is a general rule that 
proof of one’s previous knowledge of a defect ina 
street or highway whereby he is injured is not con- 
clusive of his want of due care. Evansville, ete., R. R. 
v. Carvener, 113 Ind. 51, 14 N. E. Rep. 788; Reed v. 
Northfield, 30 Mass. 94, 28 Am. Dec. 662; Henry 
County Turnpike Co. v. Jackson, 86 Ind. 111, 44 Am. 
Rep. 274; Kavanaugh y. City of Janesville, 24 Wis.618; 
Hawks v. Town of Northampton, 121 Mass. 10. 

Tilustration of the general rule in this case will 
serve to show its proper application. Thus it has 
been held that where a woman was injured by a horse 
which she was riding, taking fright at a handear left 
in the road, the fact that she knew of the position of 
the handcar (dloes not necessarily prove that she was 
guilty of contributory negligence in trying to pass it. 
Ohio, ete., R. R. v. Trowbridge, 126 Ind. 391, 26 N. E. 
Rep. 64. So also it has been held that the fact that a 
person drove over a highway at a certain place, with 
knowledge that it was dangerous, is not conclu- 
sive, in law, that it was negligent. Kenworthy v. 
Ironton, 41 Wis. 647. So also ithas been held not to 
be negligence, as a matter of law, for a traveler who 
knew of the defective condition of a culvert to drive 
thereover, where there was no other route to his desti- 
nation, and the culvert was in daily public use, and 
he drove carefully. Falls Township v. Stewart, 3 Kan. 
App. 4038, 42 Pac. Rep. 926. In Pomeroy v. Westfield, 
154 Mass. 462, 28 N. E. Rep. 899, it appeared that as 
the plaintiff was driving on a dark night along a high- 
way of whieh the traveled part was only 14 feet wide, 
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he kept to the right to avoid adeep mudhole, which 
covered more than half of the traveled part of the 
way. The wagon went off the traveled part of the way, 
and was upset by a ditch or rock within the limits of 
the way. In an action against the town for damages, 
it was held that it was proper to submit the case to the 
jury although it appeared that plaintiff knew that the 
road was dangerous before he started. Soalsoit has 
been held that a personis not guilty of contributory 
negligence per se in traveling upon a defective high- 
way with knowledge ofits defects, but that such 
knowledge will be taken into consideration in de- 
termining the degree of care and diligence to be ex- 
ercised, which increases in proportion with the in- 
crease of risk of which he has knowledge. Foster 
v. Swope, 41 Mo. App. 137. So alsoit has been held 
that in an action against a township for damages re- 
sulting from a dangerous and improperly constructed 
highway, evidence that plaintiff knew the nature and 
location of the road; that it was on acrooked wind- 
ing embankment; that it was overflowed, and the 
water had raised since he last passed over it; and 
that some hazard was incurred in attempting to pass 
over it,—dces not conclusively show that it was neg- 
ligence for him to make the attempt so as to warrant 
the court in directing a verdict for the defendant. 
Harris v. Clinton, 64 Mich. 447, 31 N. W. Rep, 425, 8 
Am. St. Rep. 842. 

It is therefore the genera] ruJe that the fact that a 
person injured through the defect in a highway or 
street had previous knowledge of the defect is not 
eonclusive evidence of negligence on his part. Itisa 
fact to be submitted, with the other evidence, to the 
jury; and in such an action, it is only neces- 
sary for the plaintiff to show that he exercised 
ordinary care t» avoid the accident. Smith v. 
City of St. Joseph, 45 Mo. 449. The plaintiff’s 
right to recover, in such cases, for injuries 
sustained through the defect or obstruction depends; 
so far as the point of contributory cegligence is con- 
cerned, not on the question whether he knew of the 
defect, and might possibly have stopped or avoided 
it, but whether he had reasonable cause to think he 
might escape from it by the means wh ch he adopted, 
and whether he used reasonable care in making the 
attempt. See Thomas v. Telegraph Co., 100 Mass. 
156; Coats v. Canaan, 51 Vt. 131. 

In Pennsylvania the later decisions have come toa 
conclusion absolutely opposed to the great weight of 
authority. An earlier decision kad laid down the rule 
in conformity with that announced by other courts 
and held that where a person passed over a bridge 
which he knew to be unsafe, and was injured, but 
with no publie notice or warning not to use the 
bridge, it is not a ease of contributory negligence. 
Humphveys v. Armstrong County, 56 Pa. 204. Later 
decisions, however, have seemingly overruled the 
principle announced in this case and have held’that 
one who knows of a defect on a highway, and vol- 
untarily undertakes to pass over it when it might be 
avoided, cannot recover for injury occasioned by such 
defect. Hill v. Tionesta Township, 146 Pa. 11, 23 Atl, 
Rep. 204; Forks Township v. King, 84 Pa. 230; Win- 
ner v. Oakland Township, 158 Pa. 405, 27 Atl. Rep. 
1110; Wellman vy. Borough of Susquehanna Depot, 167 
Pa. 239, 31 Atl. Rep. 566. 

Of course «here a person knows a road to be in such 
condition as to practically endanger bis safety by 
merely passing over it and there is a safer road to bis 
destination, he is guilty of contributory negligence in 
selecting the dangerous road. Ilyde’s Admr. v. Town 











of Jamacia, 27 Vt. 443; Wellman v. Borough of Sus- 
quehanna, 167 Pa. 239, 31 Atl. Rep. 566. Thus in an 
action against a town for injuries, it appeared that at 
the intersection of two roads the traveled roadway of 
one separated into two tracks turning in opposite di- 
rections, up an incline into the other road. Between 
these tracks the surface was about two feet higher 
than the tracks. This space had never been used or 
prepared for traveling. “At the time of the accident 
there was a deep snow on the ground. Plaintiff, 
while attempting to drive from one road down thé 
incline into the other, went upon the elevated space 
between the two tracks. His sled upset, and he was 
injured thereby. He hal been driving over the road 
all bis life, and was thoroughly familiar with it. The 
court held that plaintiff was guilty of contributory 
negligence, and could notrecover. Cleveland v. Town 
of Pittsford, 72 Hun, 552, 25 N. Y. Supp. 6380. 


JETSAILL AND FLOTSAM. 


MISSOURI BAR ASSOCIATION, 


The 1905 meeting of the Missouri Bar*‘Association 
was held in Kansas City Thursday, May 18. The fol- 
lowing program was rendered: 


Thursday, May 18,10a.m. I. Address of welcome, 
E. P. Gates, president Kansas City Bar Association. 
II. President’s address, John D. Lawson, Columbia. 
III. Election of members. IV. Reports of secretary and 
treasurer. V. Reports of executive committee and 
committees on: (a) Jurisprudence and Law Reform, 
H. D. Ashley, Kansas City; (b) Judicial Administra- 
tion and Remedial Procedure, W. C. Marshall, Jeffer- 
son City; (c) Legal Education and Admission to the 
Bar, R. B. Oliver, Cape Girardeau; (d) Statutory 
Amendments, George Robertson, Mexico; (e) Legal 
Biography, H. C. McDougall, Kansas City; (f) Griev- 
ances, J. McD. Trimble, Kansas City; (g) Association 
and Legal Publications, T. L. Montgomery, Kahoka; 
(h) Special Committees. VI. Address: ‘‘Limitations 
on Criticisms of the Judiciary,” J. D. Hostetter, Bowl- 
ing Green. 

Thursday afternoon the members of the association 
were the guests of the Kansas City Bar Association, 
for a drive through the city, its boulevards and parks, 
which took the place of an afternoon session. 

Thursday evening,8 p.m. The annual address:— 
“The Common and the Civil Law in the Louisiana 
Purchase.”?” Emil McClain, Judge of the Supreme 
Court of Iowa. 

Friday, May 19,10a.m. I. Address: ‘*The Trust 
Issue,” J. McD. Trimble, Kansas City. II. Address: 
“Legislation, from a Lawyer’s Standpoint,” C. A. 
Newton, Hartville, chairman Judiciary Committee, 
Missouri House of Representatives. 

Friday afternoon,2 p.m. I. Discussion of reports of 
committees. II. Reports from delegates to American 
Bar Association. II1. Election of officers. IV. Mis- 
cellaneous business. 

Friday evening.—The annual banquet of the asso- 
ciation, to which all members were invited, was held 
at the Coates House at 8 p.m. 

COMPULSORY EDUCATION WHERE PARENTS ARE UN- 
ABLE TO PROVIDE FOOD FOR CHILDREN. 

Under the above title a recent number of the So- 
licitor’s Journal contains the following article, which 
has an interesting bearing upon conditions existing in 
this country: 
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‘““The question whether, as the state has compelled | 
the child to -attend school, the municipality should 
provide food, in order that it may be ina fit condition. 
to receive instruction, continues to be discussed with 
unabated vigor from many points of view. But there 
isa legal aspect which ‘claims consideration. It is 
contended that some thousands of children are sent 
to school in such a condition that to use their minds 
so asto benefit by the instruction of the teachers is 
absolutely detrimental to bodily health. It is ‘the 
duty of the parent of every child to cause such child 
to receive efficient elementary instruction. 39;Ad. & 
40 Vic., ch. 79, see. 4. By sending the child to school 
improperly nourished the parents neglect it in such a 
manner as to cause injury to its health, which is a 
punishable offense. 4 Ed., 7, ch. 15, see. 1. The 
plea of poverty is not one which can be advanced. 
The aet applies (sec. 23) to a parent ‘who, without 
means to maintain a child, fails to provide for its 
maintenance under the acts relating to the relief of the 
poor, in like manner as if the parent had otherwise 
neglected the child.’ Itis submitted that, provided 
the facts are as stated, the parents are guilty of cruelty 
for which the law provides due punishment. On the 
other hand, it might be maintained that the inability 
of the parent to provide sufficient nourishment for the 
child is a ‘reasonable excuse’ within section 74 of the 
Education Act, 1870, which requires parents to send 
their children to school. It has been held that there 
maybe a number of perfectly reasonable excuses be- 
sides the three mentioned in the act. Belper Scbool At- 
tendance Committee v. Bailey, 9 Q. B. D. 259. Poverty 
has also been taken into account in arriving at a 
decision under this section. In The London School 
Board v. Duggan (13 Q. B. D. 176) the parents of 
@ girl of 12 years old were prosecuted under. the school 
attendance by-laws for allowing her to work instead 
of sending her to school. It was shown that it was 
impossible for the parents to have earned more money 
than they did, and they had not spent money in drink 
or in other unnecessary ways. ‘The father was a 
laborer, at very small wages, and ifthe parents had 
been deprived of the additional money earned by the 
child in question it would have been impossible for 
them to have provided adequate food for their other 
children, and the health of some of the children would 
probably have been seriously injured.’ The court 
held that they gave ‘reasonable excuse.’ It would 
seem to be arguable, therefore, that a parent of like 
satisfactory character, unable to provide food of 
suflicient quantity or nutriment to enable the child to 
benefit by instruction, has a ‘reasonable excuse’ for 
not sending it to school.” 

It ought to be a sufficient excuse for failure to 
send children to school that their parents are 
actually unable to provide suflicient food forthem. It 
is wellknown that there has been during the past 
winter in this city a movement to supply hungry 
school children with breakfast by private charity. 
The Solicitors’ Journal refers to the question now 
being agitated in England, whether the municipality 
should provide food. Inthis country the additional 
legal question might be raised whether the munici- 
pality would have the power to provide food. In our 
opinion it would be constitutionally legitimate, as a 
concomitant to acompulsory education law, to appro- 
priate the fruits of taxation to supply needful food 
for children whose parents are unable to furnish it. 
The recent decision of the Supreme Judicial Court of 
Massachusetts in Commonwealth v. Interstate Con- 
solidated St. Ry. (March, 1905, 73 N. E. Rep. 530), 








referred to in this place on Thursday last, tends to 
uphold such view. It was held that a statute requir- 
ing street railway companies to carry pupils of the 
public schools, when going to and returning from 
school, at rates not exceeding one-half of the regular 
fare, is not unconstitutional. In the opinion, the!con- 
nection between such a statute and the Compulsory 
Education Law was emphasized. The court remarked 
in the course of its discussion: ‘It cannot be said 
that the legislature may not concern itself with the 
transportation of children to the public schools in the 
interest of popular education, just as it provides such 
children with books and other necessary articles.” 
Sufficient food to be physically in condition to receive 
education is a matter of more essential necessity than 
school books or transportation. 


Feeding indigent school children at the public ex- 
pense would stand on a different footing from the 
supply of ice to poor persons during extreme hot 
weather, which form of public charity was to acertain 
extent engaged in in this city afew years ago,without. 
serious objection, but, as we believe, without general 
acquiescence in the legality of the action. This latter 
measure would have to be supported as a health pro- 
vision, and itis at least doubtful whether it could be 
upheld on that basis.—New York Law Journal. 








CORRESPONDENCE. 





EXTRADITION OF FUGITIVES WHERE INDICTMENT 
HAS BEEN OBTAINED BY UNFAIR MEANS OR FOR 
AN ILLEGAL PURPOSE. 


To the Editor of the Central Law Journal: 


A few years ago you very severely commented on 
the action of a Cincinnati judge for his refusing to 
honor a Kentucky requisition for the delivery ofa 
negro fugitive, on the ground that the requistion was 
secured from the Kentucky governor upon a criminal 
complaint, proper in form, but intended to bring the 
defendant into the hands of the Kentucky authorities, 
and then to seize and lynch him. 


What are your views on the conduct of the New 
York district attorney, Jerome, who has secured the 
extradition of a woman from Ohio to New York upon 
a requisition which was based on an indictment ob- 
tained from a grand jury through his connivance (if 
not worse), on a charge which the court has, in quash- 
ing the indictment, denounced as being found without 
a particle of evidence to support it, saying that it was 
found to force the presence of the woman as a witness 
in a criminal trial of another person, - 

Yours, 
LEGAL DECENCY. 

(The abuse of a law does not argue that it shall be 
enforced or not at the option of the officer to whom 


» its execution has been committed. Our position on 


the subject of interstate extradition bas been often 
announced in these columns, and is to the effect that 
the constitution and acts of congress leave no discre- 
tion in the governor or whom the requisition ix made, 
if the same be in proper form and properly indorsed; 
and that a governor violates his oath of office every 
time he refuses to bonor such arequisition., Our opin- 
ion on this question is amply supported by the auth- 
orities. See 53 Cent. L.J.421; 54 (ent. L. J. 1; 55 Cent. 
L. J. 341, and authorities cited.—ED.] 








CENTRAL LAW JOURNAL. 





No. 20 














BOOKS RECEIVED. 





Table of Cases Alphabetically Arranged as to the 
Several States, inthe American Decisions, 100 vols., 
American Reports, 60 vols., American State Re- 
ports, 100 vols., showing the cases to which notes 
are appended and the subject of such notes, also 
what cases in these series have been affirmed, re- 
versed, or dismissed by the United States Supreme 
Court. By Wm. 8S. Torbert, of Washington, D.C. 
Also List of Notes in the above two hundred and 
sixty volumes, alphabetically arranged, by A. C. 
Freeman, Editor “‘American State Reports.” San 
Franciseo: Baneroft-Whitney Company, Law 
Publishers and Law Booksellers, 1905. 


The Encyclopedia of Evidence. Edited by Edgar W. 
Camp and John F. Crow. Vol. 5. Los Angeles, 
Cal. L. D. Powell Company, 1905. Sheep, price, 
$6.00. Review will follow. 


Wiarton and Stille’s Medical Jurisprudence. Legal 
Questions by Frank H. Bowlby, of the Publishers’ 
Editorial Staff. Fifth Edition. In three volumes. 
Rochester, N. Y.: The Lawyers’ Co-operative 
Publishing Company, 1905. Sheep, price, $18.00, 
Review will follow. 


A Treatise on the Conflict of Laws or Private Inter- 
national Law. By Francis Wharton, LL. D. Mem- 
ber of the Institute of International Law, Author 
of Treatises on Criminal Law, on Evidenee, on 
Negligence, and on Ageney. Third edition by 
George H. Parmele, of the Publishers’ Editorial 
Staff. In volumes. Rochester, N. Y.: The 
Lawyers’ Co-operative Publishing Cc., 1905. 
Sheep, price, $12.00. Review will follow. 
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UMOR OF THE LAW. 

Congressman Joseph T. Robinson of Arkansas tells 
of an old negro who was charged with having stolen a 
hog, says the New York Times. The facts were all 
against him. He bad no counsel, and when the judge 
asked him if he wanted a lawyer assigned to him he 
declared that he did not. 

“But vou are entitled toa lawyer,” the court ex- 
plained, ‘‘and you might as well bave the benefit of 
his service-.”’ 

“Yoah Honor would jes’ gimme some cheap white 


trash lawver,’”? the old darkey replied, ‘tand he 
wouldn’t do ine no good, If it’s jes’ the same to yoah 
honor T’d ruther depen’ on the ign’ranee ob de 


eourt.”’ 

The fair plaintiff had sued the elderly capitalist for 
breach of promise and her lawyer was trying to per- 
snade her to compromise. 

**He offers,” said the 'awyer, ‘‘to give you one-third 
of the sum you are trying to recover if you will with- 
draw the suit.” 

“f wou’t 
amount.” 

“Failing in that,’? pursued her attorney, “he offers 
to marry you.”’ 

“What do I want to marry him for?” 

The lawyer sbrugged his shoulders, 

“Well,” he said, “think of the possibilities of a 
divorce suit, with a fat claim for alimony.” 


do it,” she replied. ‘I want the full 











“Tomorrow,” said the lawyer, ‘‘I will have to begin 
the cross-examination of the fair plaintiff.” 

His face showed that he was troubled. 

“Tt will have to be carefully planned and exe- 
cuted,” he added, after a pause. 

‘““What will?” inquired the unsophisticated youth. 

“Why, I have arranged to have aclever party sit 


beside her and abstract her handkerchief just 
before she takes the stand for cross-examination,”’ 
explained the lawyer. 

“To what purpose.’ 

“Evidently,” said the lawyer, ‘‘you are even more 
inexperienced than I supposed. I can see that she is 
one of the kind that has no difficulty ia crying when 
she wants to.”’ 

“Well?” 

“Well, do you not know that all the astuteness of 
the legal profession is not worth one tear in the eye 
of a pretty woman in a jury trial?” 

“But the handkerchief?” 

“No woman can ery effectively on the witness stand 
without an embroidered handkerchief. Lacking 
that, itis no more than sniveling, and the woman who 
snivels is lost. With the handkerchief she can beat 
me; withoutitshe is atmy merey. As the poet truly 
says,‘In hoe handkerchief vinces!’ The verdict in 
this case is likely to rest on the temporary possession 
of a bit of linen and lace. When she finds it gone she 
will be too rattled to even think clearly.” 

“T begin to see,” remarked the unsophisticated one, 
“that there is more than law to law.” 

“In such acase,’”’ was the reply, “the law is the 
least part of it.””—Chicago Inter Ocean. 


WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1, ACCIDENT INSURANCE—Permanent Total Disability. 
—An accident certificate held to allow recovery before 
death for permanent total disability.—Binder v. National 
Masonic Acc. Assn., lowa, 102 N. W. Rep. 190 

2. ACTION—Peadency of Another Suit.— W here defend- 
ants showed a suit pending to set aside the judgment 
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on which plaintiff sued, the court should have post- 
poned the trial to await the result.—Avocato v. Dell’ 
Ara, Tex., 84 S. W. Rep. 444. 


3. ADULTERATION—Pure Food Law.—The sale of adul- 
terated milk by adding a substance containing poison 
held a misdemeanor under Laws 1897, p. 386, ch. 99.— 
Lansing v. State, Neb., 102 N. W. Rep. 254. 


4. ANIMALS—Concurring Negligence.—Where injuries 
to crops by animals were caused partly by the negli- 
gence of each party, but it is not shown how much 
was due to either cause, the case cannot go to the jury.— 
Hightower v. Henry, Miss., 37 So. Rep. 745. 


5. APPEAL AND ERROR—Admission of Evidence.—A 
judgment in an equity suit will not be reversed where 
there was abundance of competent evidence to sustain it, 
though some of the evidence was erroneously admitted. 
—Fox v. Erbe, 91 N. Y. Supp. 832. 


6. APPEAL AND ERROR—Divided Court—Aflirmance.— 
This case being for decision by acomplete bench of six 
justices, who are evenly divided in opinion, the judg- 
ment stands affirmed by operation of law.—Moore vy. 
State, Ga., 49 S. E. Rep. 617. 


7. APPEAL AND ERROR— Evidence — Admissibility. — 
There is no prejudicial error in excluding evidence 
subsequently admitted without objection. — Deck v. 
Baltimore & O. R. Co., Md., 59 Atl. Rep. 650. 


8. APPEAL AND ERROR—Immaterial Errors in Instruc- 
tions.—Where a different verdict could not have been 
found the judgment will not be reversed for errors in 
instructions.— Richmond Passenger & Power Co. v. 
Allen, Va., 49 8S. E. Rep. 656. 


9. APPEAL AND ERROR—Issues of Fact.—Where issues 
of fact are tried by the court, and there is no ground for 
inferring that incompetent evidence was a material 
factor, the admission of such evidence is not reversible 
error.—Mankato Mills Co. v. Willard, Minn., 102 N. W. 
Rep. 202. 


10. APPEAL AND ErRROR—Sufliciency of Evidence.—De- 
nial of new trial on the ground that the verdict was con- 
trary to the evidence held not tobe disturbed, palpable 
failure of evidence not appearing.—Bingham y. David- 
son, Ala., 87 So. Rep. 738. 


11. APPEAL AND ERROR—Snupersedeas Bond —Liability 
on a supersedeas bond on appeal from a judgment for 
return of property held the value of the property, 
though it had been sold before rendition of judgment.— 
Smith v. Lee, Ark., 848. W. Rep. 482. 


12. APPEAL AND ERROR — Supreme Court — Jurisdic- 
tional Amount.—Under Burns’ Ann. St. 1901, § 1387j, cl. 3, 
held, that no appeal lies to the supreme court from a 
judgment of the appellate court affirming a judgment 
sustaining a demurrer toacomplaint.—Leonard v. Whet- 
stone, Ind., 72 N. E. Rep. 1045. 


13. ARBITRATION AND AWARD—Award as Evidence of 
Contract.—In an action to recover overpayments under 
a contract pending arbitration of a dispute in relation 
to a contract, held, that the award and the decree thereon 
were admissible to show what the contract was.—E. E. 
Souther Iron Co. v. Laclede Power Co ,Mo., 84 8S. W. Rep. 
450. 


14. ASSIGNMENTS FOR BENEFIT OF CREDITORS—After 
Acquired Property.—Mortgaged land inherited by debtor 
after conveyance of all his real estate in trust for pay- 
ment of debts held no part of the trust estate, so that a 
purchase by one of the trustees as assignee of the mort- 
gage at sale under power conferred by the mortgage was 
valid —Read vy. Reynolds, Md., 59 Atl. Rep. 669. 


15. ATTACHMENT—Jurisdiction.—Where a return of an 
attachment levy is not definite as to thelquantity and lo- 
cation of the goods, if it shows that goods of defendant 
were attached in the state it confers jurisdiction.—Perry 
v. Griefen, Me., 59 Atl. Rep. 601. 





16. ATTORNEY AND CLIENT—Compensation.—The find- 
ing of the chancellor as to what was “equitable” com- 
pensation for an attorney will not be disturbed merely 
because the client settled with another attorney for 
similar services for a less amount.—Clifton v. Clark, 
Hood & Co.. Miss., 37 So. Rep. 746. 


17. BAILMENT—Negligence—Prima Facie.—A total fail- 
ure of a bailee, to whom goods are intrusted for de- 
livery, to deliver or dccount for goods, is prima facie 
evidence of negligence. — Simonoff v. Fox, 91 N. Y. 
Supp. 757. 


18. BANKRUPTCY—Composition—Ratification.—Under 
Bankr. Act it is competent for a trustee in bankruptcy 
to maintain an action in a state court against a chattel 
mortgagee to recover the value of property taken by 
defendant under his mortgage from the possession of 
the bankrupt after the adjudication, and the judgment 
therein on the merits is binding on him as to the issues 
involved. A composition offered by a bankrupt held not 
such as would be enforced as against a dissenting 
creditor.—Jn re Woodend, U. 8. D. C.,8. D. N. Y., 188 
Fed. Rep. 593. 


19. BANKRUPTCY —Partnership — Discharge.—A part- 
ner, discharged in bankruptcy, held not entitled, under 
Code Civ. Proc. § 1268, to discharge of judgment on a firm 
debt as against him without a showing that the firm had 
been adjudged a bankrupt, etc.—Dodge v. Kaufmann, 91 
N. Y. Supp. 727. 


20. BANKS AND BANKING—Drafts—Powers and Duties 
of Cashier.--A promise by the cashier of a bank, with- 
out consideration to the drawer of a draft, to pay it out 
of funds of a customer on whom the draft is drawn, held 
not enforceable against the bank.—Bullard Bros. v. 
Bank of Madison, Ga., 49 S. E. Rep. 615. 


21. BENEFIT SOCIETIES—Effect of Sending Blank for 
Reinstatement. —A letter inclosing a blank application 
for reinstatement, sent to a inember of a mutual benefit 
society not then in good standing, held not to constitute 
a waiver,of the previous lapses.—Sovereign Camp Wood- 
men of the World v. Hicks, Tex., 84 S. W. Rep. 423. 


22. BILLS AND NOTES—Transfer.—In action on a note 
alleged to have been transferred by the payee, anin- ~ 
struction with reference tothe validity of the transfer 
held not error, as laying too much stress on the payee’s 
intention in making the indorsement.—French v. French, 
U. 8. C. C. of App., Sixth Circuit, 183 Fed. Rep. 491. 


23. BUILDING AND LOAN ASSOCIA1ION—Enforcing De- 
mands Against Borrowing Members.—Where a building 
and loan association becomes insolvent, and proceed- 
ings are instituted for winding up its affairs, the court, 
as a matter of necessity, may require borrowing stock- 
holders to pay forthwith the amounts due from them, 
although they are not in default, and their obligations 
are not due by their terms.—Gunby v. Armstrong, 
U.S. C. C. of App., Fifth (Circuit, 133 Fed. Rep. 417. 


24. CARRIERS — Discrimination.—That shippers who 
own spur tracks are furnished with cars in preference 
to shippers not owning such tracks, held not a discrim- 
ination, within Const. art. 17,§ 3.—Choctaw, O. &G. Ry. 
Co. v. State, Ark., 84 S. W. Rep. 502. 


25. CHATTEL MORTGAGES — Recording —Constructive 
Notice.—The recording of a trust deed of personal prop- 
erty, which farnishers a stranger with a means of identi- 
fying the property, gives constructive notice.—William- 
son V. Payne, Va., 49 8S. E. Rep. 660. 


26. CLERKS OF CouRTS—Implied Contracts.—A circuit 
court clerk held not entitled to recover from the county 
reimbursements for payments made for janitor’s serv- 
ices rendered with reference to his office.—Board of 
Com’rs of Harrison County v. Bline, Ind., 72 N. E. Rep. 
1034. 


27. COLLISION—Sailing Vessels.—A vessel sailing close- 
hauled is justified in maintaining her course, as against 
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an approaching vessel sailing free, in the absence of 
some clear indication that the latter will fail in her duty 
to keep out of the way.—The Pierre Corneille, U.S. 
D.O., N. D. Cal., 133 Fed. Rep. 604. 

28. CONSTITUTIONAL LAw—Compromise and Settle- 
ment—Kentucky Statutes.—It would be presumed that a 
settlement made by the parents after injuries to achild 
covered the parents’ claim for medical bills and atten- 
tion, and not the claim of the child for his suifering and 
anguish.—Myer’s Adm’r v. Zoll, Ky., 848. W. Rep. 543. 


29. CONSTITUTIONAL LAW—Due Process of;Law.—Action 
of supreme court in reversing a conviction of murder in 
the second degree, and directing the lower court to sen- 
tence defendant for manslaughter, held not to deprive 
defendant of due process of law, guarantied by Const. 
U. 8S. Amend. 14.—Darden v. State, Ark., 84 S. W. Rep. 507- 


380. CONTRACTS—Resulting Trust in Land.—Where de- 
fendant undertook to recover land for plaintiff, and, fail- 
ing in a suit for that purpose, redeemed it, he would be 
held to aconveyance to plaintiff whether his contract 
contemplated a recovery by redemption or not.—Leslie 
y. Bell, Ark., 84S. W. Rep. 491. 

31. GoRONERS—Suicide—Coroner’s Verdict—Insurance. 
—The finding atacoroner’s inquest that insured came 
to his death by suicide is not admissible in evidence in an 
action for life insuranee.—Boehme v. Sovereign Camp 
Woodmen of the World, Tex., 848. W. Rep. 422. 

82. CORPORATIONS — Illegal Dividends.— In action 
against directors of insolvent corporation for damages 
for payment of dividends with knowledge that the cor- 
poration’s capital was impaired, the fact that some al- 
leged fraudulent items were treated and inventoried as 
assets by defendants held immaterial.— Davenport v. 
Lines, Conn., 69 Atl. Rep. 608. 

33. CORPORATIONS—License to Peddle.—While a ped- 
dler’s license cannot issue to acorporation as such, a 
corporation desiring to peddle its goods may take outa 
license in the name of a designated agent, who may law- 
fully peddle the goods of the principal.—Crall v. Com- 
monwealth, Va., 49 S. E.Rep. 638. 

34. CORPORATIONS—Powers—Forming Partnerships.— 
In the absence of express statutory authority, a corpo- 
ration has no power to enter intoa partnership.—Fech- 
teler v. Palm Bros. & Co., U. 8. U. C. of App., Sixth Cir- 
cuit, 133 Fed. Rep. 462. 

35. CORPORATIONS— Premature Suit. — Where stock- 
holders loaned money to a corporation under a resolu- 
tion that it should not be due until eight years from a 
specified date, an action to recover the loan before such 
date was premature.—Sivin v. Mutual Match Co.,91N. 
Y. Supp. 771. 


36. CORPORATIONS—Stock—Bona Fide Purchaser. — A ‘ 


purchaser of certain stock in payment of an antecedent 
debt, relying on certain unreversed judgments support- 
ng her assignor’s title, held a bona fide purchaser of the 
stock.—Thaxter v. Thain, 91 N. Y. Supp. 729. 


87. CORPORATIONS — Subscribers—Forming Rival Or- 
ganization.—Where subscribers to a proposed corpora- 
tion could not agree, whereupon a minerity formed 
plaintiff corporation, anda majority organized defend. 
ant corporation, the title to the property acquired by the 
subscribers vested in defendant.—Mt. Carmel Telephone 
Co. v. Mt. Carmel & Flemingsburg Telephone Co., Ky., 84 
8. W. Rep. 515. 


88, COUNTIES—Estimating Treasurer’s Commissions.— 
The commissions of the county treasurer should be 
estimated on the basis of the political instead of the 
fiscal year.—Adams v. Coker, Miss., 37 So. Rep. 744. 


39. COUNTIES—Implied Contracts—Services of Clerk.— 
Mere beneficial character of services rendered to a 
county held insufficient to sustain aclaim against the 
county for compensation.—Board of Com’rs. of Harrison 
County v. Bline, Ind., 72 N. E. Rep. 1084. 


40. COUNTIES—Suit by Taxpayer—Limitations.—In a suit 
by taxpayers of a county to compel the board of super- 
visors to restore to the county moneys paid them in ex- 





cess of their salaries, defendants could plead limita- 
tions.—Johnson vy. Black, Va., 49S. E. Rep. 633. 


41. COUNTIES—Warrant—Evidence of Indebtedness.— 
An order drawn by the county ordinary on the treasurer 
for the payment of a debt due by the county is evidence 
of an adjudication that the amount is due.—Neal Loan & 
Banking Co. v. Chastain, Ga., 49 8. E. Rep. 618. 


42. CRIMINAL TRIAL—Bastardy. — An instruction that 
the warrant and the entries thereon made by the justice 
at the preliminary hearing were in substantial compli- 
ance with the statute held not erroneous as an expression 
of opinion as to wliat had been proved.—McCaiman v. 
State, Ga., 49S. E. Rep. 609. 

43. CRIMINAL TRIAL—Plea in Abatement.—That repli- 
cation by commonwealth to pleain abatement setting 
up disqualification of grand jurorconcluded with an offer 
“to verify” held immaterial to verdict.—McCue v. Com- 
monwealth, Va., 49S. E. Rep. 623. 

44. URIMINAL TRIAL—Presence of Accused.—On a crim- 
inal prosecution held only necessary that accused should 
be personally present at the times required by Rev. Code 
Cr. Proc. §§ 301, 350, 244, 398, 437, 444.—State v. Pearse, S. 
Dak., 102 N. W. Rep. 222. 

45. CRIMINAL TRIAL—Reasonable Doubt.— A charge 
that a reasonable doubt is one for which a juror can give 
a reason, if called upon to do so,is defective —Darden 
v. State, Ark., 84S. W. Rep. 507. 

46. CRIMINAL TTIAL—Recalling Jury to Give Corrected 
Verdict.—Act of court in recalling the jury ina criminal 
case, after discharging them, and direciing them to re- 
turn a corrected verdict, held not prejudicial.—Denham 
v. Commonwealth, Ky., 84 8. W. Rep. 538. 

47. CRIMINAL TRIAL—State Line—Animals to Run at 
Large.—A resident of Missouri is guilty of no offense in 
Arkansas by turning his cattle at large in Missouri and 
allowing them to stray across the state line into Arkan- 
sas —Beattie v. State, Ark., 848. W. Rep. 477. 

48. DAMAGES—Penalties.—A provision for damages in 
a logging contract held a penalty, and not liquidated 
damages.—Stillwell v. Pepcke-Leicht Lumber Co., Ark. | 
84S. W. Rep. 483 

49. DEEDS—Rule in Shelley’s Case.—Under the rule in 
Shelley’s case a decd to the grantee ‘during his natural 
life and then to his heirs” conveys to the grantee title to 
the land in fee simple.—Doyle vy. Andis, Iowa, 102 N. W. 
Rep. 177. 


50. EJECTMENT—Fractional Recovery.—Where plaint- 
iffs in ejectment sued for the entire fee, they are pot pre- 
vented from recovering an undivided fractional part.— 
Georgia Iron & Coal Co. vy. Allison, Ga.,49S. E Rep. 618. 

51. ELECTIONS—Signatures of Poll Clerks.—Where it 
appears from the evidence of the poll clerks and com- 
missioners that the ballots of a precinct are void for 
want of signatures of both poll clerks,the election at 
that precinct is void.—Stafford v. Board of Canvassers of 
Mingo County, W. Va., 49 S. E. Rep. 641. 

52. ELECTRICITY — Contract to Supply — Inadequate 
Meter.—Where the meter provided for in a contract for 
supplying electric power is inadequate for the purpose 
of measuring such power, some other appliance must be 
used to measure such power.—E. E. Souther lron Co. v. 
Laclede Power Co., Mo , 84 S. W. Rep. 450. 

53. EMBEZZLEMENT-— Misappropriation of Funds.—The 
president of a corporation, without personal knowledge 
of the receipt and misappropriation by the corporation 
of certain funds received from a creditor, by reason of 
the corporation’s course of business, devised by him, 
held not guilty of larceny, within Code, § 4842.—State v. 
Carmean, Iowa, 102 N. W. Rep. 97. 

54. EMINENT DOMAIN — Damages. — Damage by con- 
struction of tunnels and operation of trains held to en- 
title property owners to recover without proof of negli- 
gence.—Baltimore Belt R. Co. v. Sattler, Md., 59 Atl. Rep. 
654. 

65. EMINENT DOMAIN — Railroad Embankment — Ob- 
structing Street.— Where a railroad embankment ob- 
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structs a street affording access to property used for 
business purposes, the owner may recover the conse- 
quent depreciation in the value of the property.—Har- 
rington v. Iowa Cent. Ry. Co., lowa, 102 N. W. Rep 139. 

56. EMINENT DOMAIN — Railroad Viaduct — Damage to 
Abutting Owner.—Owner of property abutting on a street 
in which a railroad viaduct had been erected held entit- 
led to damages for the obstruction.—Camden Interstate 
Ry. Co. v. Smiley, Ky., 84S. W. Rep. 523. 

57. ESCHEAT—Parties Entitled to Sue.—An escheator’s 
powers being limited to proceedings under Ky. St. 1903, 
§§ 1606-1623, he was not entitled to maintain suit against 
a corporation to escheat land unlawfally held under 
Const. § 192, and Ky. St. 1903, § 567. - Commonwealth v. 
Wisconsin Uhair Co., Ky ,84S. W. Rep. 535. 

58. EVIDENCE—Express Package—Presumption where 
Tampered with.—The fact that a package was tampered 
with while in the possession of the consignor pending 
investigation held to raise no unfavorable presumption 
against the consignee.—Bank of Irwin v. American Ex- 
press Co., Iowa, 102 N. W. Rep. 107. 

59. EVIDENCE—Fall of Elevator.—In an action for the 
death of a servant from the fall of an elevator held error 
to exclude evidence as to the mode in which the elevator 
safety device operated.—Starer vy. Stern, 91 N. Y. Supp. 
821. 

60. EVIDENCE—Handvwriting — Expert Testimony.— It 
is within the discretion of the trial court to allow bank 
officers to testify as experts as to handwriting.— Savage 
v. Bowen, Va., 49 8S. E. Rep. 663. 

61. EVIDENCE — Privileged Communications. — Strong 
and violent language, disproportionate to an occasion 
otherwise privileged, may raise an it ference of malicein 
the use of the language, and cause the loss of the privi- 
lege otherwise attaching to the communication.—Farley 
v. Thalhimer, Va., 49 S. E. Rep. 644. 

62. EVIDENCE—Railroads — Injury to Property.—In an 
action against railroad for damages to property by con- 
struction of tunnels and operation of trains therein, evi- 
dence as to effect provided by smoke from tunnels on 
property other than plaintiff’s held admissible. — Balti- 
more Belt R. Co. vy. Sattler, Md., 59 Atl. Rep. 654. 

63. EXECUTORS AND ADMINISTRATORS — Cessation of 
Annuity.—Where the executor sets apart a sum to meet 
an annuity, it must be returned to the executor for ad- 
ministration when the trust terminates.—Merrill v. Woos- 
ter, Me., 59 Atl. Rep. 596. 

64. EXECUTORS AND ADMINISTRATORS—Jurisdiction of 
County ‘ ourt.—Both the county court sitting in probate 
and the district court on appeal may, in classifying 
claims, hear evidence of mistake in the terms of a writ- 
ten contract entered into by decedent, and grant appro- 
priate relief.—Zieschang vy. Helmke, Tex., §4 8. W. Rep. 
436. 

65. EXECUTORS AND ADMINISTRATORS—Mistake in Ac- 
counting.—W here executors, through a mere blunder, in 
good faith charge themselves with a fund for which they 
are not liable to account, a beneficiary under the will can 
take no advantage thereof.—IJn re Corbin’s Will, 91 N. Y. 
Supp. 797. 

66. EXECUTORS AND ADMINISTRATORS — Persons Enti- 
tled to Distribution.—A decree granting letters of ad- 
ministration to one of two contesting relatives of de- 
ceased does not determine who is entitled to take as dis- 
tributee of the fund.— Jn re Morris Estate, 91 N. Y Supp. 
706. 

67. EXECUTORS AND ADMINISTRATORS — Unreasonable 
Delay — Claim Against Decedetit’s Estate. — Fourteen 
years’ unexplained delay by a creditor in subjecting the 
lands of a testator to his debt is a bar to the proceeding. 
—James v. Gibson, Ark., 84 8S. W. Rep. 485. 

68. FAC ORS — Lien — Possession. — A factor who has 
placed the goodsin a warehouse and delivered the receipt 
to his principal has no lien. — Rowland v. Dolby & Stat- 
ton, Md., 59 Atl. Rep. 666. ; 

69. FacTors—Relation to Bankrupt Principal.—A cus- 
tom among live stock commission men at a certain mar- 





ket to assume all risks of payment of the price by pur- 
chasers to whom they sell does not convert thei into 
buyers, but they remain agents for the consignors in the 
transaction upon a del credere commission. — In re Taft, 
U.S. C. C. of App., Sixth Circuit, 183 Fed. Rep. 511. 

70. FIRE INSURANCE—Assignment.—Plaintiff, to whom 
a fire policy was assigned, not having complied with its 
terms as to assignment, held not entitled to recover for 
loss thereunder.—Hall v. Continental Ins. Co., Ky., 848. 
W. Rep. 519. 

71. FIRE INSURANCE — False Statement in Proofs of 
Loss.—A false statement in proofs of loss held not to 
prevent recovery of insurance, in the absence of proof of 
intent to deceive and resulting prejudice. — Dalton v. 
Milwaukee Mechanics’ Ins. Co., Iowa, 102 N. W. Rep. 120 


72, FIRE INSURANCE — Unauthorized Companies. — A 
person held not liable under a contract by request to 
procure insurance which he did in companies unauthor- 
ized to do business in the state, unless the insured was 
justified in believing that the companies were duly auth- 
orized by the state.—Webster v. Ferguson, Minn., 102 N. 
W. Rep. 218. 

73. FRAUDS, STATUTE OF—Option to Purchase Stock.— 
A contract giving an option to call for goods at a future 
time on tender of a certain price is lawful, though the 
person giving the option does ‘not at the time own the 
goods.—Wiggin v. Federal Stock & Grain Co., Conn., 59 
Atl. Rep. 607. 

74. FRAUDS, STATUTE OF — Specific Performance.—The 
vendee in a contract for the sale of land may maintain 
specific performance, though the contract was signed 
onty by the vendor.—Engler v. Garrett, Md., 59 Atl. Rep. 
648. 

75. FRAUDULENT CONVEYANCES—Bona Fide Purchaser. 
—A bona fide purchaser for value will be protected, though 
he purchase from a fraudulent grantee.—McKee v. West, 
Ala., 37 So. Rep. 740. 

76. FRAUDULENT CONVEYANCES—Homestead.—A con- 
veyance of a debtor’s homestead canuot be set aside as 
made with intent to defraud his creditors.—Hinkle v. 
Broadwater, Ark., 84 8S, W. Rep. 510. 

77. FRAUDULENT CONVEYANCES—Husband and Wife.— 
Where husband treated land purchased with property 
which descended to his wife from her father as the 
property of his wife, a resulting trust arose in her favor 
in the land.—Leslie v. Bell, Ark., 84 8. W. Rep. 491. 

78. FRAUDULENT CONVEYANCES—Notice—Sale of Tim- 
ber.—One who purchases land with both actual and con- 
structive notice of a previous valid sale and conveyance 
of the timber onthe land cannot avoid such convey- 
ance.—King-Ryder Lumber Co. v. Scott, Ark., 848. W. 
Rep. 487. 

79. FRAUDULENT CONVEYANCES — Partial Failure of 
Title.—W here a purchaser of property was entitled to an 
abatement of the price for partial failure of title, the re- 
duction should be credited on note for price first due.— 
Cypress Lumber & Shingle Co. v. Tillar & Wilson, Ark., 
84 8. W. Rep. 490. 

80. FRAUDULENT CONVEYANCES — Preferences. — A 
transfer of a debtor’s assets to a corporation formed by 
his creditors for the purpose of paying the debts held 
not fraudulent as against nonpar icipating creditors.— 
Inre A. L. Robertshaw Mfg Co.,U.8.D.C., W. D. Pa., 
133 Ked. Rep. 556. 

81, FRAUDULENT CONVEYANCES—Vacation of Transfer. 
—Where a debtor delivered the proceeds of certain of 
his property to his mother without consideration and 
in fraud of creditors, she was properly chargeable with 
the amount in a creditor’s suit.—Fox v. Erb, 91 N. Y. 
Supp. 822. 

82. HAWKERS AND PEDDLERS — Taking Orders by 
Sample.—One who takes orders for brooms by samples 
and afterwards delivers them on shipment to him from a 
factory, is not a peddler, requiring a license, within Act 
April 16, 1903, § 50, as amended May 138, 1903, Va. Code 1904, 
pp. 2223, 2224.—Kloss v. Commonwealth, Va.,49 8. E. 
Rep. 655. 
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83. HBALTH—Physician’s Compensation—Smallpox Pa- 
tients.—A physician whose compensation for caring for 
smallpox patients was fixed by the local board of health 
did not waive his right to the full sum by accepting a 
less amount from the county auditor.—Resner v. Carroll 
County, Lowa, 102 N. W. Rep. 145. 


84. HIGHWAYsS—Establishment—Refusal of Trustees to 
Open.—A township trustee is not justified in refusing to 
cause a road which has be-n adjudged to be of puplic 
utility to be opened, because he has not sufficient funds 
on hand at any one time to make all the necessary or de- 
sirable improve nents.—Welch vy. State, Ind., 72 N. E. 
Rep. 1043. 

85. HOMESTKAD—Fraudulent Conveyance.—The wife of 
a debtor held not entitled to a homestexud exemption on 
property which the debtor had fraudulently conveyed, 
and which had been placed inthe hands of a receiver 
by creditors, who were equitably entitled to the fund.— 
Lazarus v. Steinhardt, U.S. C. C. of App., Fifth Circuit, 133 
Fed. Rep. 522. ; 

86. HOMESTEAD—Pension Mone ,.—Land purchased by 
a husband with pension money, and conveyed to his wife 
before it was occupied as ahomestead, is not exempt 
from execution, under Code, § 4010.—Whinery v. McLeod, 
Iowa, 102 N. W. Rep. 132. . 

87. HOMICIDE—Failure to Procure Medical Attention. 
—The guilt of a person accused of manslaughter in fail- 
ing to procure medical attendance fora person under 
his care should not depend upon the beliefs of the jury 
on the question of the efficacy of prayer as a means of 
cure.—State v. Sanford, Me., 59 Atl. Rep. 597. 


88. HOMICIDE — Malice—Erruneous Instruction. — In 
homicide, a charge that, if defendant unlawfully killed 
deceased, the law presumes malice, was erroneous, as 
ignoring provocation and mitigating circumstances 
shown by the evidence .—Darden vy. State, Ark., 84S. W. 
Rep. 507. 

89. HUSBAND AND WIFE—Property Rights.—Personal 
property which a wife inherits from her father’s estate 
becomes her husband’s by virtue of his marital rights, if 
he sees fit to treat it as such.—Leslie v. Bell, Ark., 84 S. 
W. Rep. 491. 

90. INJUNCTION—Continuing Trespass.—An encroach 
ment by one person on the domain of another, by pro- 
jecting the eaves of a building over the boundary line, 
may be remedied by a suit to enjoin trespass.—Huber v. 
Stark, Wis., 102 N. W. Rep. 12. 

Yl. INTOXICATING LIQUORS—A pplication for License.-- 
A habitual violator of the law against gambling in con- 
nection with a saloon held not of good moral character, 
required by the statute of an applicant for liquor li 
cense.—Whissen v. Furth, Ark., 8485. W Rep. 500. 


92. INTOXICATING LIQUORS—Public Nuisance.—Though 
a place for sale of intoxicating liquors is not a nuisance 
per se, yet a license to sell the same does not protect the 
holder from liability to a property owner individually 
damaged.—State v. Tabler, Ind.,72 N. E. Rep. 1039. 


93, JUDGMENT—Suit to Set Aside Perjured Testimony.— 
In a suit to Set aside a judgment as obtained on perjured 
testimony, it was error, on dissolving the temporary in- 
junction against a sale under the judgment, to dismiss 
the bill withouta hearing on the merits.—Avocato vy. 
Dell Ara, Tex., 84 8. W. Rep. 443. 


94. LANDLORD AND TENANT—Covenant to Deliver Pos- 
session.—Ap agreement between a landlord and a ten- 
ant held no defense to the landlord’s liability to repay 
rent paid in advance, where the premises were not 
ready for occupancy on the commencement of the term. 
—Meyers v. Liebeskind, 91 N. Y. Supp. 725. 

95. LANDLORD AND TENANT — Covenants to Renew 
Lease or Pay for Buildings.—Lessee, who accepted the 
benefits of informal! renewal for a second full term, held 
estopped to assert that he was tenant from year to year, 
and thus obtain payment for buildings, which was to be 
made only if renewal should not be given.—Powell v. 
Pierce, Va., 49 S. E. Rep. 666. 





96. LANDLORD AND TENANT—Intoxicating Liquors.— 
The tandlord held not estopped to assert that another 
than the one in whose name he obtained a liquor license 
for the premises was the tenant.—S. Liebmann’s Sons 
Brewing Co. v. De Nicolo, 91 N. Y. Supp. 791. 


97 LANDLORD AND TENANT — Rights of Tenants — 
Where a contract for the sale of land provided thata 
tenant thereof should remain until a specified date, his 
possession could not be disturbed by the vendee if the 
tenant paid the stipulated rent.—Engler vy. Garrett, Md., 
59 Atl. Rep 648. 

98. LARCENY—Validity of Indictment —The validity of 
an indictment for larceny is not affected by the omission 
ofthe preposition “of” between the words “goods and 
chattels” and the name of the prosecutor. -Bennett Y. 
State, Ark., 84S. W. Rep. 483. 

99. LIMITATION OF ACTIONS—Fraudulent Conveyances 
—Innocent Purchaser.—Two-year statute of limitation 
held no bar to action for recovery of value of infant’s 
land wrongfully sold to innocent purchaser.—Schneider 
v. Seller, Tex., 84S. W. Rep. 417. 


100. MARKIED WoOMAN—Contract—Materialman’s Lien. 
—Where a married woman accepted muterials for an 
improvement on her property, a promise to pay there- 
for would be implied sufficient to create materialman’s 
lien.—Jefferson v. Hopson Bros., Ky., 84.8. W. Rep. 540. 


101. MASTER AND SERVANT—Defective Boiler.— Where 
a master furnished for a boiler water containing chlo- 
rides, it was his duty to warn the engineer and fireman 
of the danger of corrosion and to closely inspect the 
boiler.—Nelson v. City of New York, 91 N. Y. Supp. 763. 


102 MASTER AND SERVANT—Delegation of Duty to In- 
spect Klevator.— A master using an elevator on his 
premises cannot delegate his duty to properly inspect 
the same.—Starer vy. Stern,91 N. Y. Supp. 821. 

103. MASTER AND SERVANT—Negligence—Emergency.— 
Where the question is whether ina particular emergency 
an employee was negligent in the method pursued by him, 
the general custom may be shown.—Piersou v. Chicage 
& N. W. Ry. Co., Iowa, 102 N. W. Re . 149. 


104. MASTER AND SERVANT -Proximate Cause.—In an 
action for injuries to an employee resulting in death, 
Plaintiff cannot recover without showing that the alleged 
negligence caused the injury.— Reynolds v. Burgess 
Sulphite Fiber Co.,N. H., 59 Atl. Rep. 616. 


105. MASTER AND SBRVANT—Removal of Belongings.— 
An employer may dismiss a servant and remove her 
furniture, but cannot forcibly destroy it. — Behm vy. 
Damm,91 N. Y Supp. 735. 


106. MASTER AND SERVANT—Selection of Competent 
Servants.—A master held not liable for the negligence of 
his foreman in detailing an unskillful servant to per- 
form certain work whereby another servant wus injured, 
—Hilton vy. Fitchburg R. R., N. H., 59 Atl. Rep. 625. 


107 MASTER AND SERVANT— Shooting Trespasser— 
Railroad Police Officer.—In an action against a railroad 
company for the shooting of plaintiff by a servant who 
ejected plaintiff from a freight train held properto per- 
mit the servant to show that he neld a commission as a 
policeman from the state.—Deck v. Baltimore & VU. R. 
Co., Md., 59 Atl. Rep. 650. 

108. MECHANIC’s LIENS—Notice to Purchaser,— One 
purchasing land on which a building is being erected 
held chargeable with notice of a possible mechanic’s 
lien.—Hammond v. Darlington, Mo., 84 8S. W. Rep. 446. 


109 MORTGAGES—Appointment of Receiver.—A mort- 
gagee, who sues fer foreclosure and obtains the appoint- 
ment of a receiver, is chargeable as mortgagee in pos- 
session from the date of the possesion of the receiver.— 
Land v. May, Ark., 848. W. Rep. 489. 


110. MorTGAGES—Foreclosure.—W here defendant im 
foreclosure has disclaimed, and nu judgment is rendered 
against him except to bar him of the subject of the ac- 
tion, he is not entitled to a review on error of appeal.— 
Rock v. Huff, Neb., 102 N. W. Rep. 267. 
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111. MiNICIPAL CORPORATIONS—Defective Sidewalk— 
Cellarways.—Where an outside cellarway extends into 
the sidewalk a foot, itis negligence to leave open the 
trap door to the way, without a railing or guard.—Earl 
v. City of Cedar Rapids, Iowa, 102 N. W. Rep. 140. 


112. MUNICIPAL CORPORATIONS—Defective Sidewalks— 
Contributory Negligence.—A traveler on a defective 
sidewalk held not guilty of contributory negligence asa 
matter of law.—Considine v. City of Dubuque, Iowa, 102 
N. W. Rep. 102. 

118. MUNICIPAL CORPORATIONS—Local Assessments.— 
Judgment in local assessment proceedings under the 
charter of St. Paulcannot be impeached in a collateral 
action by showing a want of authority in the city council 
to order the improvement —Hause v. City of St. Paul, 
Minn., 102 N. W. Rep. 221. 


114. MUNICIPAL CORPORATIONS—Police Officers—Pre- 
ferring Charges.—That the officer determining charges 
preferred against relator, a patrolman, bad affidavits on 
which the charges were based, held to have prejudiced 
relator.—People v. Greene, 91 N. Y. Supp. 803. 

115. NAVIGABLE WATERS—Obstruction—Abatement.— 
Where a bridge across a navigable stream obstructs 
navigation, a suit to abate cannot be maintained by an 
individual who suffers no special injury or damage dif- 
ferent in kind to that suffered by the public.—Thomas vy. 
Wade, Fla., 37 So. Rep. 743. c 

116. NEGLIGENCE—Accident to Fireman—City Ordin- 
ance.—In the absence of any municipal ordinance or 
statute, fireman who enters on property without special 
authority or invitation of the owner is a bare licensee.— 
New Omaha Thomson-Houston Electric Light Co. v. 
Anderson, Neb., 102 N. W. Rep. 89. 

117. NE EXgEAT—Discharge of Writ.—One against whom 
a writ of ne eveat is issued may, before answer, move for 
a discharge on affidavits,and the court may make the 
discharge on any ground which shows that the writ 
should not have been granted.—Dithmar v. Dithmar,N. 
J.,59 Atl. Rep. 644. 

115. NuGLIGENCE—Sale of Adulterated Kerosene.—The 
manufacturer or wholesaler of kerosene which is inferior 
to the test required by Laws 1899, p. 35,Act No 26, is 
liable for resulting damages to a consumer.—Stowell v. 
Standard O11 Co., Mich., 102 N. W. Rep. 227. 


119. PARTNERSHIP—Status before Ineorporation.—Sub- 
scribers to the stock ofa proposed corporation, before 
they are incorporated, are partners.—Mt. Carmel Tele- 
phone Co. v. Mt. Carmel & Flemingsburg Telephone 
Co., Ky., 848. W. Rep. 515 

120. PAYMENT—Application.— Where a credit for pay- 
ment is entered ona general account, and a statement 
thereof rendered to the debtor, this is an election to 
apply the payment to the items antecedently due in their 
order of time.—People v. Grant, Mich., 102 N. W. Rep 
226. 

121. PLEADING—Reply—Necessity.—A reply to an an- 
swer where the pleadings were complicated would not 
be required where not necessary to substantial justice.— 
Pope Mfg. Co. v. Rubber Goods Mfg. Co.,91 N. Y. Supp. 
831. 

122. PRINCIPAL AND AGENT—Money Hud and Received. 
—If a profit by an agent was the result of a fraudulent 
violation of his duties, the fraud may be wa ved and a 
recovery had as on an implied contract or for money had 
and received.—Schick v. Suttle, Minn., 102 N. W. Rep. 217. 

123. PRINCIPAL AND SURETY—Note—N otice of Dishonor. 
—Plaintiff cannot recover against a surety. on a note 
without proving service of notice of dishonor; an affi 
davit of nonservice having been filed with the answer — 
Singer v. Pollock, 91 N. Y. Supp. 755. 

124, QUIETING TITLE—Jurisdiction of Supreme Court.— 
Where a suit was brought in equity by one in possession 
of land merely for the purpose of determining his title, 
the fact that defendant claimed a remainder in fee ex- 
pectant on a life estate did not give the supreme court 
jurisdiction.—Harvey v. Harvey, N.H. 59 Atl. Rep. 621. 





125. QUIETING TITLE—Parties Defendant.—The owner 
of an equitable title, who sues to procure the outstanding 
legal title of his trustee, cannot in such suit implead an 
adverse claimant in order to quiet title against him.— 
Glenn v. West, Va., 49S. E. Rep. 671. 

126. QUO WAR: ANTO—Public Office — Trial of Title.— 
The Attorney General ex oficio may bring an information 
in the nature of a quo warranto to try title toa public 
oftice, but a private individual cannot do so either as of 
right or by leave of court.—Meehan v. Bachelder, N. H., 
59 Atl. Rep. 620. 

127. RAILROADS—Accident at Crossing. — Whether a 
traveler was guilty of contributory negligence ata rail- 
road crossing held a question for the jury.—Stegner v. 
Chicago, M. & St. P. Ry. Co., Minn., 102 N. W. Rep. 205. 


128. RAILROADS—Injury at Crossing.—In an action for 
the death at a railroad crossing, it will be assumed that 
deceased saw what he could have seen if he had looked, 
and heard what he could have heard if he had listened.— 
Southern Ry. Co. v. Davis, Ind., 72 N. E. Rep. 1053. 


129. RECEIVERS—A ppointment—Irregularity.—Any ir- 
regularity in the filing of the bond of a receiver in sup- 
plementury proceedings cannot be taken advantage of 
in an action by the receiver against a debtor of the 
judgment debtor.—Boynton v. Sprague,91 N. Y. Supp. 
839. 


130. RECEIVERS—Insolvency of Bank—Trust Funds.— 
A complaint in an action against the receiver of a bank 
to establish a trust in proceeds of acheck sent to the 
bank for collection held demurrable for failure to allege 
that such proceeds came into the hands of the receiver. 
—Oswego Milling Co. v. Skillern, Ark , 848. W. Rep. 475. 


131. RECEIVERS—Sale of Property - Failure of Title.— 
Order in receivership proceedings held not to require 
parties to warrant the title to property sold, but merely 
to convey the title that they had.. Cypress Lumber & 
Shingle Co vy. Tillar & Wilson, Ark., 84 8. W. Rep. 490. 


132. RELIGIOUS SOCIETIES—Contracts by Trustees.— 
Under Va. Code 1904, pp. 773-776, §§ 1398, 1399, 1402, 1405, 
1406, held, that a judgment against the trustees of a church 
for the price of pews purchased by them forthe church 
was binding on them individually, but not on the real 
estate of the church or the proceeds of a sale thereof.— 
Globe Furniture Co. v. Trustees of Jerusalem Baptist 
Church, Va., 49 8. KE. Rep. 657. 

133, SALES—Kefusal of Buyer to Accept.— Buyer of rags 
held not justified in refusing to take them, and the sellers 
could sell them for the best price obtainable and hold 
the buyer for the loss.—Heller v. Altman, 91 N. Y. Supp. 
769. 

134. SCHOOLS AND SCHOOL DISTRICTS — Tuition of 
School Children.—A town is not liable to a seminary for 
the tuition of a child residing with his parents in the 
town.—Sanborn Seminary v. Town of Newton, N. H., 59 
Atl. Rep. 614. 

135. SPECIFIC PERFORMANCE—Statute of Frauds.—The 
doctrine that, where a contract required to be madeina 
certain way under the statute of frauds is not so made, 
equity will enforce the obligations, so as to prevent 
fraud, does not apply where the effect would be to 
nullify the statute.—Rowell v. Smith, Wis., 102 N. W. 
Rep. 1. ; 

136. STREET RAILROADS—Child on Track—Degree of 
Care.—A child non sui juris held only required to exer- 
cise such care as could be reasonably expected of a child 
ofits age and intelligence.—Indianapolis St. Ry. Co. v. 
Schomberg, Ind., 72 N. E. Rep. 1041 

137. STREET RAILROADS—Frightening Horses.—Where 
a motorman observed that a team of horses became 
frightened it was his duty to stop the car if he could 
have done so inthe exercise of due care.—Christy v. 
Des Moines City liy.Co., lowa, 102 N. W. Rep. 194. 


138. STREET RAILROADS—Last Clear Chance.—It 1s not 
essential, in an action against a street railroad for in- 
juries toa person on the track, that the motorman be 
shown to have had actual knowledge of plaintiff’s peril. 
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—Indianapolis St. Ry. Co. v. Seerley,Ind., 72 N. E. Rep 
1034. Z 

139. STREET RAILROADS—Running Down Vehicle from 
Behind.—It is not negligence to drive a vehicle, with 
curtains dowr on the sides and rear, upon the tracks of a 
street railway in a public street —Richmond Passenger 
& Power Co. v. Allen, Va., 49 8. E. Rep. 656. 

140. STREET RAILROADS — Team Crossing in Front of 
Car.—A motorman held to have a right to assume one 
would not attempt to drive across the track, just in front 
of his car.— Heying v. United Railways & Electric Co. 
of Baltimore, Md., 59 Atl. Rep. 667. 

141. TAXATION—Tax Deed.—Where vacant and unoccu- 
pied lands are redeemed from a tax sale after the issu- 
ance of a tax deed, no action is necessary to entitle the 
legal owner to take possession.—Hoffmann vy. Peterson, 
Wis., 102 N. W. Rep. 47. 

142. TAXATION—Tax Sale—Illegal Penalty.—Intentional 
inclusion of an unauthorized penalty of six cents in the 
amount for which a tax sale is made held to make it in- 
valid.—Green v. McGrew, Ind., 72 N. E. Rep. 1049. 

143. TAXATION—Tax Sale—Redemption.—Const,, art. 9, 
§ 3, providing for two years’ time within which to redeem 
from tax sales, applies to judicial and administrative 
sales.—Selby v. Pueppka, Neb., 102 N. W. Rep. 263. 

144. TELEGRAPHS AND TELEPHONES — Agreement Be- 
tween Connecting Lines.—A cuntract between two tele- 
phone companies for the transmission of each other’s 
messages over their lines held to endure so long as the 
companies and their successors should maintain an ex- 
change. Const. § 199.—Campbellsville Telephone Co. vy. 
Lebanon, L. & L. Telephone Co., Ky., 84 8. W. Rep. 518. 

145. TRIAL—Argument of Counsel. —In an action for 
rent, counsel for plaintiff held entitled to comment on 
fact that premises were leased merely to get objection- 
able competitor of defendant out of business.—Richmond 
Ice Co. v. Crystal Ice Co., Va., 49 S. E. Rep. 650. 

146. TRIAL - Declarations of Law.—Either party may ask 
declarations of law, though the issues are submitted to 
the court without a jury.—&. E. Souther Iron Co. vy. La- 
clede Power Co., Mo., 84S. W. Rep. 450. 


147. TRIAL—Special Verdict. — Where the case is sub- 
mitted for a special verdict, it is error toinform the jury 
as to the effect their answers will have on the ultimate 
rights of the parties.—Morrison v. Lee, N. Dak., 102 N. W. 
223. 

148. TROVER AND CONVERSION—Measure of Damages. 
—The value of property at the time and place of the con- 
version is the neasure of damages for the conversion.— 
American Soda Fountain v. Futrall, Ark., 84 S. W. Rep. 
505. 

149. TRusTS—Accounting.—W here the grantee holding 
land in trust and required to reconvey makes no claim 
for an accounting, the court is not required to state 
an account before rendering the decree for reconvey- 
ance —Koefoed v. Thompson, Neb., 102 N. W. Rep. 268. 


150. WATERS AND WATER COURSES — Contracts—Mutu- 
ality. — A contract by which a waterworks company 
agrees to furnish water at a reduced rate, the consumer 
agreeing to lay his own pipe and put in his own fixtures, 
held not void for lack of mutuality .—Milledgeville Water 
Co. v. Edwards, Ga., 49 8. E. Rep. 621. 


151. WATERS AND WATER COURSES — Irrigation—Dam- 
ages—Riparian Owners.—Where an appropriator of wa- 
ter for irrigation has acquired a vested right, a riparian 
owner on the same stream cannot enhance the damages 
sustained by subsequently constructed irrigation ditches 
on his riparian lands.—McCook Irrigation & Water Power 
Co. v. Crews, Neb., 102 N. W. Rep. 249. 


152. WATERS AND WATER CouRSES—Irrigation—Diver- 
sion of Stream. — Parties who have appropriated water 
for irrigation purposes pursuant to law and continued 
the use thereof for more than seven years cannot be en- 
joined by a lower riparian owner, but his remedy is an 
action for damages.—Cline v. Stock, Neb., 102 N. W. Rep. 

65. 





153. WATERS AND WATER COURSES—Irrigation—Ripar- 
ian Owners.—Under the constitution and laws of the 
state, condemnation is authorized of the right of a pri- 
vate riparian proprietor to the enjoyment of a natural 
stream, oritsimpairment by an appropriation of such wa- 
ter for irrigation purposes.—McCook Irrigation & Water 
Power Co. v. Crews, Neb., 102 N. W. Rep. 249. 


154. WATERS AND WATER COURSES — Percolation from 
Mill Race.—The owner of a mill race must use care ‘‘pro- 
portionate to the danger” to prevent the water from per- 
colating thr:-ugh the banks to the injury of adjacent prop- 
erty.—Scott v. Longwell, Mich., 102 N. W. Rep 230. 


155. WEAPONS—Right to Carry.—One who has been on 
a journey cannot, after return home, continue to carry 
a weapon and claim the benefits of the exception in 
Sand. & H. Dig. § 1498.—Holland v. State, Ark., 848. W. 
Rep. 468. 

156. WEIGHTS AND MEASURES—Incorrect Scales—Pen- 
alty for Using.—A dealer held not relieved from lia- 
bility under an ordinance imposing a penalty for using 
incorrect scales, though it was because of the pans on 
them getting mixed.—City of New York vy. Biffle, 91 N 
Y. Supp. 737. 

157. WILLS—Estate Devised.—The word ‘‘heirs” is not 
required even in the absence ofa statute, to convey a 
fee by will.—Snodgrass v. Brandenburg, Ind., 72 N. E 
Rep. 1030. 

158. WILLS —“‘Lawful Issue.”—The phrase “lawful 
issue,” if it appears that it was used ina particular 
meaning, may be restricted to children then living, or to 
children then living and to the representatives of any 
decased child.—Inglis v. McCook, N. J., 59 Atl. Rep. 630. 


159. WILLS — Lex Loci.--Wills made outside of the 
United States disposing of real property in this state 
must be executed with the forms and solemuities pre- 
scribed by the law of the state.—Coy v. Gaye, .Tex., 8458. 
W. Rep. 441. 

160. WILLS—Parties Entitled to:\Contest.—The grantee 
of an heir beld entitled to contest a will, found and filed 
for probate after the grant, by which testator devised 
the land to the grantor’s children.—State v. Bowen, Va., 
49 S. E. Rep. 668. 

161. WiLLS—Vested Remainders.- Will devising real 
estate to testator’s widow for life, remainder to her 
daughters on their surviving her, held to vest an abso- 
lute estate in the daughters who survived the widow.— 
Ketchum v. Ketchum, 91 N. Y. Supp. 801. 


162. WITNESSES — Fraudulent Conveyances. — In an 
action to set aside an alleged fraudulent transfer, cer- 
tain pleadings and other |\documents containing decla- 
rations conflicting with the debtor’s evidence with 
reference to his ownership of certain property held ad- 
missible.—Fox v. Erbe, 91 N. Y. Supp. 832. 


163. WITNESSES—Impeachment.—In an action against 
a railroad police officer for the shooting of plaintiff, it 
was not error to refuse to permit defendant to impeach 
awitness for plaintiff by asking what there was in his 
record that led defendant toarrest him at the time of 
the shooting.—Deck v. Baltimore & O. R. Co., Md., 59 Atl. 
Rep. 650. 

164. WITNESSES—Re-examination.—A party is entitled, 
on re-examination, to interrogate a witness for the pur- 
pose of affording him an opportunity of explaining an- 
swers given on cross-examination.— Baltimore Belt R. 
Co. v. Sattler, Md., 59 Atl. Rep. 654. 


165. WITNESSES—Transactions with Decedents.—In an 
action for wrongful death stockholders of defendant 
corporation are incompetent to testify with reference 
to conversations and transactions had with plaintiff’s 
intestate.—Kentucky Stove Co. v. Bryan’s Admr., Ky., 
84S. W. Rep. 537. 

166. WITNESSES—Undue Influence.—Honest and mod- 
erate intercession or persuasion, unaccompanied with 
fraud or deceit, and where the testator has not been 
threatened or put to fear, does not amount to undue in- 
fluence.—Kennedy v. Dickey, Md., 59 Atl. Rep. 661. 
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